
 
Regulatory Circular 09-005 

 
 
Date:  October 1, 2009 
 
To:  Members of BATS Exchange, Inc. (“BATS Exchange” or the “Exchange”) 
 
From: Tami Schademann, Chief Regulatory Officer 
 
Re:  Notice Regarding Changes to Clearly Erroneous Executions Rule 

On September 28, 2009, BATS Exchange filed a proposal to amend Exchange Rule 11.17, 
entitled Clearly Erroneous Executions. This proposal will become operative on Monday, 
October 5, 2009.  The amended rule is the result of a coordinated effort amongst all national 
securities exchanges to improve the consistency of clearly erroneous execution rules at such 
exchanges and to add more objective criteria to be used in handling clearly erroneous 
executions.  Certain key components of the amended rule are summarized below.    
 
Definition 
 
As is true for the current version of Exchange Rule 11.17, transactions executed on the 
Exchange are “clearly erroneous” pursuant to the amended version of Rule 11.17 when there is 
an obvious error in any term, such as price, number of shares or other unit of trading, or 
identification of the security.  A transaction made in clearly erroneous error and cancelled by 
both parties or determined by the Exchange to be clearly erroneous will be removed from the 
Consolidated Tape.   
 
Requests for Review 

Where a Member receives an execution on an order that was submitted erroneously, the 
Member may request that the Exchange review the transaction by submitting a request in 
writing via email to tradedesk@batstrading.com.   
 
Such requests for review must be received by the Exchange within thirty (30) minutes of 
execution time and must include information concerning: 

 
• Time of the transaction(s); 
• Security symbol(s); 
• Number of shares; 
• Price(s); 
• Side (bought or sold); and 
• A factual basis for believing that the trade is clearly erroneous. 

 
Upon receipt of a timely filed request that satisfies the above guidelines, the counterparty to the 
trade, if any, will be notified by the Exchange as soon as practicable, but generally within thirty 
(30) minutes.  The designee of the Exchange reviewing the transaction (the “Official”) may 
request additional supporting written information in connection with such review.  If applicable, 
each party to the transaction is required to provide such information within thirty (30) minutes of 
the Official’s request. 
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Routed Executions 
 
To the extent a Member requests a review of a transaction resulting from an order that has been 
routed to and executed by an away market center, the Exchange will file such request for review 
with that market center on behalf of the Member.  The Member’s request for review must be 
submitted to the Exchange in accordance with the general procedures of Rule 11.17.  For 
instance, request for review of a routed execution must be received by the Exchange within 
thirty (30) minutes of execution time, and must contain the information set forth above and in 
amended Rule 11.17.   
 
Some market centers currently charge for reviews of potentially clearly erroneous transactions 
under certain circumstances.  In instances where the Exchange, on behalf of a Member, 
requests a determination by another market center that a transaction is clearly erroneous, the 
Exchange will pass any resulting charges through to the relevant Member. 
 
Numerical Guidelines 

--Buys: a buy order executed on the Exchange may be found to be clearly erroneous only if the 
price of the transaction to buy that is the subject of the complaint is greater than the Reference 
Price by an amount that equals or exceeds the Numerical Guidelines set forth below. 
 
--Sales: a sell order executed on the Exchange may be found to be clearly erroneous only if the 
price of the transaction to sell that is the subject of the complaint is less than the Reference 
Price by an amount that equals or exceeds the Numerical Guidelines set forth below. 
 
Reference Price Regular Trading Hours∗ 

Numerical Guidelines (Subject 
transaction’s % difference 
from the Reference Price): 

Pre-Opening and After Hours 
Trading Session∗ Numerical 
Guidelines (Subject 
transaction’s % difference 
from Reference Price): 

Greater than $0.00 up to and 
including $25.00 

10% 20% 

Greater than $25.00 and up to 
and including $50.00 

5% 10% 

Greater than $50.00 3% 6% 

Multi-Stock Event – Filings 
involving five or more 
securities by the same 
Member will be aggregated 
into a single filing 

10% 10% 

Leveraged ETF/ETN 
securities 

Regular Trading Hours 
Numerical Guidelines 
multiplied by the leverage 
multiplier (i.e. 2x) 

Regular Trading Hours 
Numerical Guidelines 
multiplied by the leverage 
multiplier (i.e. 2x) 

                                                 
∗ The execution time of the transaction determines whether Regular Trading Hour or Pre-
Opening and After Hours Trading Session Numerical Guidelines will be applied. 
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The Exchange will generally use the consolidated last sale as the Reference Price, but may, in 
unusual circumstances use another Reference Price (i.e., the consolidated inside price, 
consolidated opening price, consolidated prior close, or consolidated last sale prior to a series of 
transactions).  Also, the Exchange may use a higher Numerical Guideline under unusual 
circumstances or in order to coordinate a consistent result across multiple markets.     

In the event of a volatile market open, the Exchange may expand the Numerical Guidelines 
applicable to transactions occurring between 9:30 a.m. and 10:00 a.m. (all times Eastern) based 
on the disseminated value of the S&P Futures at 9:15 a.m. Specifically,  

• when the S&P 500 Futures are up or down from 3% up to but not including 5% at 
9:15 a.m. the Numerical Guidelines (calculated pursuant to paragraph (c)(1) 
above) are doubled for executions occurring between 9:30 a.m. and 10:00 a.m. 

• when the S&P 500 Futures are up or down 5% or greater at 9:15 a.m. the 
Numerical Guidelines (calculated pursuant to paragraph (c)(1) above) are tripled 
for executions occurring between 9:30 a.m. and 10:00 a.m. 

 
Outlier Transactions 

An “Outlier Transaction” is a transaction where the execution price of the security is greater than 
three (3) times the current Numerical Guidelines set forth on the chart above.  Outlier 
Transactions may be, but are not required to be, reviewed by an Official even if the request is 
received more than 30 minutes after the transaction in question, provided that the transaction 
will not be reviewed if the request is received in more than 60 minutes after the transaction.  
Also, if the execution price of the security in question is not greater than three (3) times the 
Numerical Guidelines set forth on the chart above but breaches the 52-week high or 52-week 
low, the Exchange may consider certain additional factors specified in amended Rule 
11.17(c)(3) in determining if the transaction qualifies for further review or if the Exchange shall 
decline to act.  

Determination by Official 

An Official will primarily review a transaction based on the Numerical Guidelines described 
above, but may consider certain additional factors specified in amended Rule 11.17(c)(3) with a 
view toward maintaining a fair and orderly market and the protection of investors and the public 
interest.  Where the Official determines that the transaction in dispute is clearly erroneous, the 
Official will declare the transaction null and void.  Amended Rule 11.17 does not allow the 
Official to modify the terms of the transaction in an attempt to achieve an equitable rectification. 
 
Appeal of Official Determination 

Where a Member is affected by a determination made under amended Rule 11.17, such 
Member may request that the Exchange review the transaction by submitting a request in 
writing via email (tradedesk@batstrading.com).   
 
A request for appeal must be received by the Exchange within thirty (30) minutes after the 
party making the appeal is given notification of the initial determination being appealed.  
Decisions will be rendered by the Exchange’s Clearly Erroneous Execution Panel (the “CEE 
Panel”).  If the CEE Panel votes to uphold the decision made by the Official, the Exchange will 
assess a $500.00 fee against the Member(s) who initiated the request for appeal.  In addition, 
as noted above, in instances where the Exchange, on behalf of a Member, requests a 
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determination by another market center that a transaction is clearly erroneous, the Exchange 
will pass any resulting charges through to the relevant Member. 
 

* * * * * 
 
If you have any questions related to the requirements of the Exchange’s Clearly Erroneous 
Execution Rule, please contact the Trade Desk at 913.815.7001 or at  
tradedesk@batstrading.com. 
 
A full version of the Exchange’s rule filing is available at: 
http://www.batstrading.com/resources/regulation/rule_filings/approved/2009/SR-BATS-2009-
030_approved.pdf.   
 
The Exchange’s Rules are available at: 
 http://www.batstrading.com/resources/regulation/rule_book/BATS_Exchange_Rulebook.pdf.   
 


