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1. Text of the Proposed Rule Change 

Pursuant to the provisions of Section 19(b)(1) of the Securities Exchange Act of 

1934 (the “Act”),1 and Rule 19b-4 thereunder,2 BATS Exchange, Inc. (the “Exchange” or 

“BATS”) is filing with the Securities and Exchange Commission (“Commission”) a 

proposed rule change to amend Rule 21.7, entitled “Market Opening Procedures”, in 

order to make a clarifying change to the rule text regarding the treatment of an 

intermarket sweep order (“ISO”) entered prior to completion of the Opening Process.3  

The Exchange has designated this proposal as non-controversial and provided the 

Commission with the notice required by Rule 19b-4(f)(6)(iii) under the Act.4  The 

Exchange requests that the Commission waive the 30-day operative waiting period 

contained in Rule 19b-4(f)(6)(iii) under the Act.5  If such waiver is granted by the 

Commission, the Exchange shall implement this rule proposal immediately. 

(a) The text of the proposed rule change is attached as Exhibit 5.  Material 

proposed to be added is underlined.   

(b) Not applicable. 

(c) Not applicable. 

2. Procedures of the Self-Regulatory Organization 

 The proposed rule change was approved by senior management of the Exchange 

pursuant to authority delegated by the Board of Directors of the Exchange on February 

                                                 
1  15 U.S.C. 78s(b)(1). 
2  17 CFR 240.19b-4. 
3  As defined in Rule 21.7(a). 
4  17 CFR 240.19b-4(f)(6)(iii). 
5  Id. 
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11, 2014.  Exchange staff will advise the Board of Directors of the Exchange of any 

action taken pursuant to delegated authority.  No other action is necessary for the filing of 

the rule change. 

 The persons on the Exchange staff prepared to respond to questions and 

comments on the proposed rule change are: 

Eric Swanson 
EVP, General Counsel 

(913) 815-7000 

Anders Franzon 
VP, Associate General Counsel 

(913) 815-7154 
 

3. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis 
for, the Proposed Rule Change. 

(a) Purpose  

The purpose of the proposed rule change is to make a clarifying amendment to 

Rule 21.7(a) in order to make the behavior of ISOs in the Opening Process more clear.  

Specifically, the Exchange is proposing to make clear that an order that is marked as ISO 

that is entered prior to completion of the Opening Process will be converted into a non-

ISO. 

As defined in Rule 600(b)(30) of Regulation NMS,6 where a firm marks an order 

as an ISO, the firm is representing that it has simultaneously routed one or more 

additional limit orders to execute against the full displayed size of any protected bid, in 

the case of a limit order to sell, or the full displayed size of any protected offer, in the 

case of a limit order to buy, for the security, which indicates that at the time that the order 

is received, the Exchange may rely on the representation and execute the order at the 

limit price of the ISO.  Because all orders received prior to the completion of the Opening 

                                                 
6  17 CFR 242.600(b)(30). 
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Process are not immediately executable, but rather queued for later participation in the 

Opening Process, such a representation has no meaning in the context of the Opening 

Process and, thus, the Exchange converts ISOs entered for queuing prior to the 

completion of the Opening Process into non-ISOs. 

(b) Statutory Basis 

The rule change proposed in this submission is consistent with the requirements 

of the Act and the rules and regulations thereunder that are applicable to a national 

securities exchange, and, in particular, with the requirements of Section 6(b) of the Act.7  

Specifically, the proposed change is consistent with Section 6(b)(5) of the Act,8 because 

it is designed to prevent fraudulent and manipulative acts and practices, to promote just 

and equitable principles of trade, to foster cooperation and coordination with persons 

engaged in facilitating transactions in securities, and to remove impediments to, and 

perfect the mechanism of, a free and open market and a national market system.  The 

Exchange believes that the proposal is appropriate and reasonable because it clarifies the 

behavior of ISOs in the Opening Process.  While the Exchange believes that the current 

behavior of ISOs in the Opening Process is fairly implied under current Rule 21.7(a), the 

Exchange believes that Rule 21.7(a) could be more clear, to the benefit of all Exchange 

participants. 

4. Self-Regulatory Organization’s Statement on Burden on Competition 

The Exchange does not believe that the proposed rule change will impose any 

burden on competition not necessary or appropriate in furtherance of the purposes of the 

                                                 
7  15 U.S.C. 78f(b). 
8  15 U.S.C. 78f(b)(5). 



SR-BATS-2014-016     Page 6 of 15 
 

act.  The Exchange does not believe that the proposed change burdens competition, but 

instead, enhances competition, as it is intended to increase the transparency and clarity of 

the Exchange’s Opening Process, which will encourage increased participation in the 

Opening Process.   

5. Self-Regulatory Organization’s Statement on Comments on the Proposed Rule 
Change Received from Members, Participants or Others 

The Exchange has not solicited, and does not intend to solicit, comments on this 

proposed rule change.  The Exchange has not received any written comments from 

members or other interested parties. 

6. Extension of Time Period for Commission Action 

Not applicable. 

7. Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for Accelerated 
Effectiveness Pursuant to Section 19(b)(2) 

The Exchange believes that the foregoing proposed rule change may take effect 

upon filing with the Commission pursuant to Section 19(b)(3)(A)9 of the Act and Rule 

19b-4(f)(6)(iii) thereunder10 because the foregoing proposed rule change does not: (i) 

significantly affect the protection of investors or the public interest; (ii) impose any 

significant burden on competition; and (iii) become operative for 30 days from the date 

on which it was filed, or such shorter time as the Commission may designate. 

The Exchange believes that its rule change proposal is appropriate for filing on an 

immediately effective basis under paragraph (f)(6) of Rule 19b-4.  In particular, the 

Exchange believes that this proposal is non-controversial, will not significantly affect the 

                                                 
9 15 U.S.C. § 78s(b)(3)(A) 
10 17 C.F.R. § 240.19b-4(f)(6)(iii). 
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protection of investors or the public interest, and is eligible to become effective 

immediately because it raises no novel issues and is already fairly implied based on Rule 

21.7(a).  Moreover, the Exchange believes that the proposal is consistent with the 

protection of investors and the public interest because it makes the treatment of ISOs 

entered prior to the completion of the Opening Process more clear.  Additionally, the 

Exchange believes that the proposed rule change would not impose any significant 

burden on competition, but rather, that clarifying the treatment of ISOs is designed to 

promote just and equitable principles of trade on the Exchange.  Finally, the Exchange 

believes that the proposed change to Rule 21.7(a) is a clarifying change that eliminates 

potential confusion with respect to the treatment of ISOs entered prior to the completion 

of the Opening Process.  For the foregoing reasons, this rule filing qualifies for 

immediate effectiveness as a “non-controversial” rule change under paragraph (f)(6) of 

Rule 19b-4.11 

A proposed rule change filed under Rule 19b-4(f)(6) normally does not become 

operative prior to 30 days after the date of filing. Rule 19b-4(f)(6)(iii), however, permits 

the Commission to designate a shorter time if such action is consistent with the protection 

of investors and the public interest. The Exchange requests the Commission to waive the 

noted operative delay so that the Exchange may implement the proposal immediately.  

Such waiver is appropriate in order to provide Exchange participants with a clarification 

of Rule 21.7(a) as it is currently implemented.  Waiver of the operative delay will provide 

Exchange participants this clarity without undue delay.  The Exchange notes that this 

                                                 
11 Id. 



SR-BATS-2014-016     Page 8 of 15 
 

proposal does not propose any new policies or provisions that are unique or unproven, as 

the change proposed herein is a clarifying change. 

Furthermore, Rule 19b-4(f)(6)(iii) requires a self-regulatory organization to give 

the Commission written notice of its intent to file a proposed rule change under that 

subsection at least five business days prior to the date of filing, or such shorter time as 

designated by the Commission. The Exchange has provided such notice. 

At any time within 60 days of the filing of the proposed rule change, the 

Commission summarily may temporarily suspend such rule change if it appears to the 

Commission that such action is: (i) necessary or appropriate in the public interest; (ii) for 

the protection of investors; or (iii) otherwise in furtherance of the purposes of the Act. If 

the Commission takes such action, the Commission shall institute proceedings to 

determine whether the proposed rule should be approved or disapproved.  

8. Proposed Rule Change Based on Rule of Another Self-Regulatory Organization 
or of the Commission 

Not applicable. 

9. Security-Based Swap Submissions Filed Pursuant to Section 3C of the Act 

Not applicable.  

10. Advance Notices Filed Pursuant to Section 806(e) of the Payment, Clearing and 
Settlement Supervision Act 

Not applicable.  

11. Exhibits 

Exhibit 1: Completed Notice of the Proposed Rule Change for publication in 
the Federal Register. 

 
 Exhibits 2 – 4: Not applicable. 
 
 Exhibit 5: Text of Proposed Rule Change. 
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EXHIBIT 1 

SECURITIES AND EXCHANGE COMMISSION 
(Release No. 34-_____________; File No. SR-BATS-2014-016) 

Self-Regulatory Organizations; BATS Exchange, Inc.; Notice of Filing and Immediate 
Effectiveness of a Proposed Rule Change to Clarify the Treatment of Intermarket Sweep 
Orders Entered Prior to the Completion of the Options Opening Process of BATS 
Exchange, Inc.  

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (the “Act”),1 

and Rule 19b-4 thereunder,2 notice is hereby given that on April 17, 2014, BATS 

Exchange, Inc. (the “Exchange” or “BATS”) filed with the Securities and Exchange 

Commission (“Commission”) the proposed rule change as described in Items I and II 

below, which Items have been prepared by the Exchange.  The Exchange has designated 

this proposal as a “non-controversial” proposed rule change pursuant to Section 

19(b)(3)(A) of the Act3 and Rule 19b-4(f)(6)(iii) thereunder,4 which renders it effective 

upon filing with the Commission.  The Commission is publishing this notice to solicit 

comments on the proposed rule change from interested persons. 

I. Self-Regulatory Organization’s Statement of the Terms of Substance of the 
Proposed Rule Change 

The Exchange filed a proposal to change to amend Rule 21.7, entitled “Market 

Opening Procedures”, in order to make a clarifying change to the rule text regarding the 

treatment of an intermarket sweep order (“ISO”) entered prior to completion of the 

Opening Process.5  The Exchange has designated this proposal as non-controversial and 

                                                 
1  15 U.S.C. 78s(b)(1). 
2  17 CFR 240.19b-4. 
3  15 U.S.C. 78s(b)(3)(A). 
4  17 CFR 240.19b-4(f)(6)(iii). 
5  As defined in Rule 21.7(a). 
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provided the Commission with the notice required by Rule 19b-4(f)(6)(iii) under the 

Act.6  The Exchange requests that the Commission waive the 30-day operative waiting 

period contained in Rule 19b-4(f)(6)(iii) under the Act.7  If such waiver is granted by the 

Commission, the Exchange shall implement this rule proposal immediately. 

The text of the proposed rule change is available at the Exchange’s website at 

http://www.batstrading.com, at the principal office of the Exchange, and at the 

Commission’s Public Reference Room. 

II. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis 
for, the Proposed Rule Change 

In its filing with the Commission, the Exchange included statements concerning 

the purpose of and basis for the proposed rule change and discussed any comments it 

received on the proposed rule change.  The text of these statements may be examined at 

the places specified in Item IV below.  The Exchange has prepared summaries, set forth 

in Sections A, B, and C below, of the most significant parts of such statements. 

(A) Self-Regulatory Organization’s Statement of the Purpose of, and Statutory 
Basis for, the Proposed Rule Change 

1. Purpose 

The purpose of the proposed rule change is to make a clarifying amendment to 

Rule 21.7(a) in order to make the behavior of ISOs in the Opening Process more clear.  

Specifically, the Exchange is proposing to make clear that an order that is marked as ISO 

that is entered prior to completion of the Opening Process will be converted into a non-

ISO. 

                                                 
6  17 CFR 240.19b-4(f)(6)(iii). 
7  Id. 
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As defined in Rule 600(b)(30) of Regulation NMS,8 where a firm marks an order 

as an ISO, the firm is representing that it has simultaneously routed one or more 

additional limit orders to execute against the full displayed size of any protected bid, in 

the case of a limit order to sell, or the full displayed size of any protected offer, in the 

case of a limit order to buy, for the security, which indicates that at the time that the order 

is received, the Exchange may rely on the representation and execute the order at the 

limit price of the ISO.  Because all orders received prior to the completion of the Opening 

Process are not immediately executable, but rather queued for later participation in the 

Opening Process, such a representation has no meaning in the context of the Opening 

Process and, thus, the Exchange converts ISOs entered for queuing prior to the 

completion of the Opening Process into non-ISOs. 

2. Statutory Basis 

The rule change proposed in this submission is consistent with the requirements 

of the Act and the rules and regulations thereunder that are applicable to a national 

securities exchange, and, in particular, with the requirements of Section 6(b) of the Act.9  

Specifically, the proposed change is consistent with Section 6(b)(5) of the Act,10 because 

it is designed to prevent fraudulent and manipulative acts and practices, to promote just 

and equitable principles of trade, to foster cooperation and coordination with persons 

engaged in facilitating transactions in securities, and to remove impediments to, and 

perfect the mechanism of, a free and open market and a national market system.  The 

Exchange believes that the proposal is appropriate and reasonable because it clarifies the 

                                                 
8  17 CFR 242.600(b)(30). 
9  15 U.S.C. 78f(b). 
10  15 U.S.C. 78f(b)(5). 
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behavior of ISOs in the Opening Process.  While the Exchange believes that the current 

behavior of ISOs in the Opening Process is fairly implied under current Rule 21.7(a), the 

Exchange believes that Rule 21.7(a) could be more clear, to the benefit of all Exchange 

participants. 

(B) Self-Regulatory Organization’s Statement on Burden on Competition 

The Exchange does not believe that the proposed rule change will impose any 

burden on competition not necessary or appropriate in furtherance of the purposes of the 

act.  The Exchange does not believe that the proposed change burdens competition, but 

instead, enhances competition, as it is intended to increase the transparency and clarity of 

the Exchange’s Opening Process, which will encourage increased participation in the 

Opening Process.   

(C) Self-Regulatory Organization’s Statement on Comments on the Proposed 
Rule Change Received from Members, Participants or Others 

The Exchange has neither solicited nor received written comments on the 

proposed rule change. 

III. Date of Effectiveness of the Proposed Rule Change and Timing for Commission 
Action 

The foregoing rule change has become effective pursuant to Section 19(b)(3)(A) 

of the Act11 and paragraph (f) of Rule 19b-4 thereunder.12  At any time within 60 days of 

the filing of the proposed rule change, the Commission summarily may temporarily 

suspend such rule change if it appears to the Commission that such action is necessary or 

appropriate in the public interest, for the protection of investors, or otherwise in 

furtherance of the purposes of the Act. 

                                                 
11  15 U.S.C. 78s(b)(3)(A). 
12  17 CFR 240.19b-4(f). 
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IV. Solicitation of Comments  

Interested persons are invited to submit written data, views and arguments 

concerning the foregoing, including whether the proposal is consistent with the Act.  

Comments may be submitted by any of the following methods: 

Electronic Comments: 

 Use the Commission’s Internet comment form 
(http://www.sec.gov/rules/sro.shtml); or 

 Send an e-mail to rule-comments@sec.gov. Please include File No. SR-BATS-
2014-016 on the subject line. 

Paper Comments: 

 Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities 
and Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090. 

All submissions should refer to File No. SR-BATS-2014-016.  This file number should 

be included on the subject line if e-mail is used. To help the Commission process and 

review your comments more efficiently, please use only one method. The Commission 

will post all comments on the Commission’s Internet website 

(http://www.sec.gov/rules/sro.shtml). Copies of the submission, all subsequent 

amendments, all written statements with respect to the proposed rule change that are filed 

with the Commission, and all written communications relating to the proposed rule 

change between the Commission and any person, other than those that may be withheld 

from the public in accordance with the provisions of 5 U.S.C. 552, will be available for 

website viewing and printing in the Commission’s Public Reference Room, 100 F Street, 

NE, Washington, DC 20549, on official business days between the hours of 10:00 am and 

3:00 pm.  Copies of such filing will also be available for inspection and copying at the 

principal office of the Exchange. All comments received will be posted without change; 
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the Commission does not edit personal identifying information from submissions. You 

should submit only information that you wish to make available publicly. All 

submissions should refer to File No. SR-BATS-2014-016 and should be submitted on or 

before [_______21 days from publication in the Federal Register]. 

For the Commission, by the Division of Trading and Markets, pursuant to 

delegated authority.13
 

Kevin M. O’Neill 
Deputy Secretary 

 

 

                                                 
13  17 CFR 200.30-3(a)(12). 
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Rules of BATS Exchange, Inc. 
 

* * * * * 
 

CHAPTER XX. Regulation of Trading on BATS Options 
 

* * * * * 
 

Rule 21.7. Market Opening Procedures  
 

(a) The Exchange will accept market and limit orders and quotes for inclusion in the 
opening process (the “Opening Process”) beginning at 8:00 am Eastern Time or immediately 
upon trading being halted in an option series due to the primary listing market for the applicable 
underlying security declaring a regulatory trading halt, suspension, or pause with respect to such 
security (a “Regulatory Halt”) and will continue to accept market and limit orders and quotes 
until such time as the Opening Process is initiated in that option series (the “Order Entry 
Period”), other than index options.  The Exchange will not accept IOC or WAIT orders for 
queuing prior to the completion of the Opening Process.  The Exchange will convert all ISOs 
entered for queuing prior to the completion of the Opening Process into non-ISOs.  Where a User 
has entered instructions not to cancel its open orders upon a halt pursuant to Rule 20.3(b), such 
orders will be queued for participation in the Opening Process for a Regulatory Halt or will be 
cancelled for a halt that is not a Regulatory Halt.  With respect to index options, the System shall 
open such options for trading at 9:30 a.m. Eastern Time.  Where trading in index options is 
halted for any reason, the System shall open such options for trading as soon as is allowed under 
Rule 20.4.  Where trading is halted pursuant to Rule 20.3, but it is not due to a Regulatory Halt, 
there will be no Order Entry Period and trading will begin as soon as is allowed under Rule 20.4.  
Orders entered during the Order Entry Period will not be eligible for execution until the Opening 
Process occurs.  After the first transaction on the primary listing market after 9:30 a.m. Eastern 
Time in the securities underlying the options as reported on the first print disseminated pursuant 
to an effective national market system plan (“First Listing Market Transaction”) or the 
Regulatory Halt has been lifted, the related option series will be opened automatically as follows: 

 
(1)-(5) (No changes.) 

 
(b) (No changes.) 

 
* * * * * 

  


