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The full text shall be marked, in any convenient manner, to indicate additions to and
deletions from the immediately preceding filing. The purpose of Exhibit 4 is to permit
the staff to identify immediately the changes made from the text of the rule with which
it has been working.
The self-regulatory organization may choose to attach as Exhibit 5 proposed
changes to rule text in place of providing it in Item I and which may otherwise be
more easily readable if provided separately from Form 19b-4. Exhibit 5 shall be
considered part of the proposed rule change.
If the self-regulatory organization is amending only part of the text of a lengthy
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1. Text of the Proposed Rule Change
Pursuant to the provisions of Section 19(b)(1) of the Securities Exchange Act of
1934 (the “Act”), 1 and Rule 19b-4 thereunder, 2 BATS Exchange, Inc. (the “Exchange” or
“BATS”) is filing with the Securities and Exchange Commission (“Commission”) a
proposal to amend the Second Amended and Restated Certificate of Incorporation of
BATS Global Markets, Inc. (the “Corporation”) in connection with the anticipated initial
public offering of shares of its Class A common stock.
(a)

The text of the proposed rule change is attached as Exhibit 5. Material

proposed to be added is underlined. Material proposed to be deleted is enclosed in
brackets.
(b)

Not applicable.

(c)

Not applicable.

2. Procedures of Self-Regulatory Organization
The Board of Directors of the Exchange approved this proposed rule filing on
August 10, 2011. The board of directors of BATS Global Markets, Inc. approved the
amendment to its certificate of incorporation on June 23, 2011. No other action is
necessary for the filing of the rule proposal.
Questions regarding this rule filing may be directed to Eric Swanson, Senior Vice
President and General Counsel of the Exchange at (913) 815-7000.
3. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change.
(a)

Purpose

1

15 U.S.C. 78s(b)(1).

2

17 CFR 240.19b-4.

SR-BATS-2011-033

Page 4 of 64

On May 13, 2011, the Corporation, the sole stockholder of the Exchange, filed a
registration statement on Form S-1 with the Commission seeking to register shares of
Class A common stock and to conduct an initial public offering of those shares, which
will be listed for trading on the Exchange (the “IPO”). In connection with its IPO, the
Corporation intends to amend and restate its certificate of incorporation and adopt a Third
Amended and Restated Certificate of Incorporation (the “New Certificate of
Incorporation”). The amendments include, among other things, (i) increasing the total
number of authorized shares of stock of the Corporation, (ii) reclassifying the existing
common stock of the Corporation into two classes of shares, Class A and Class B, (iii)
setting forth the respective voting rights and of Class A and Class B common stock, (iv)
setting forth certain limitations on transfer, (v) defining the newly reclassified shares of
Class A common stock and Class B common stock as a single class of capital stock of the
Corporation for purposes of Article 5 of the New Certificate of Incorporation, entitled
“Limitations on Ownership, Transfer & Voting”, and (vi) certain requirements for future
amendments to the certificate of incorporation and bylaws.
The purpose of this rule filing is to permit the Corporation, the sole stockholder of
the Exchange, to adopt the New Certificate of Incorporation. The changes described
herein relate to the certificate of incorporation of the Corporation only, not to the
governance of the Exchange. The Exchange will continue to be governed by its existing
certificate of incorporation and by-laws. The stock in, and voting power of, the
Exchange will continue to be directly and solely held solely by the Corporation. The
governance of the Exchange will continue under its existing structure, which provides for
a ten member board of directors reflecting diverse representation of industry, non-
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industry and exchange members, currently including (i) the chief executive officer of the
Exchange, (ii) two industry directors, (iii) two Exchange member directors, and (iv) five
non-industry directors.
Background
The Corporation was originally formed as BATS Holdings, Inc. on June 29, 2007
and subsequently changed its name to BATS Global Markets, Inc. On May 4, 2011, the
Corporation amended and restated its certificate of incorporation (the “Current Certificate
of Incorporation”) to (i) increase the number of authorized shares of common stock, and
(ii) designate certain shares as either “Voting Common Stock” or “Non-Voting Common
Stock.” Pursuant to the Current Certificate of Incorporation, shares of Non-Voting
Common Stock possess the same rights, preferences, powers, privileges, restrictions,
qualifications and limitations as the Voting Common Stock, except that Non-Voting
Common Stock is generally non-voting. Non-Voting Common Stock is convertible into
Voting Common Stock on a one-to-one basis, either (i) automatically upon transfer from
the holder thereof to an unrelated person, or (ii) at any time and from time to time at the
option of the holder. The Non-Voting Common Stock was created in anticipation of
future issuances to stockholders who may wish to increase their economic ownership, but
avoid accruing voting power, in the Corporation.
Authorized Shares and Reclassification
The New Certificate of Incorporation will revise the capital structure of the
Corporation to increase the number of authorized shares and create two separate classes
of shares, Class A and Class B. In particular, changes proposed to Section 4.01 of the
New Certificate of Incorporation would increase the number of shares authorized for
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issuance to an amount that accommodates the reclassification discussed below, and
provides additional shares for future issuances. Pursuant to Section 4.02 of the New
Certificate of Incorporation, the Corporation is proposing to designate Class A common
stock as either “Class A Common Stock” or “Non-Voting Class A Common Stock,” and
Class B common stock will be further designated as either “Class B Common Stock” or
“Non-Voting Class B Common Stock.”
Further pursuant to Section 4.02, on the date that the New Certificate of
Incorporation becomes effective (the “Effective Time”), 3 the Corporation is proposing
that each authorized, issued and outstanding share of Voting Common Stock will be
automatically reclassified into (i) seven shares of Class A Common Stock and (ii) three
shares of Class B Common Stock, and each authorized, issued and outstanding share of
Non-Voting Common Stock will be automatically reclassified into (i) seven shares of
Non-Voting Class A Common Stock and (ii) three shares of Non-Voting Class B
Common Stock. Except for voting rights and certain conversion features, as described
below, Class A Common Stock, Non-Voting Class A Common Stock, Class B Common
Stock, and Non-Voting Class B Common Stock will generally have identical rights,
privileges and will rank equally.
Pursuant to changes proposed to Section 4.04(a) of the New Certificate of
Incorporation, all voting power will be vested in the Class A Common Stock and the
Class B Common Stock (except with regard to certain matters involving only preferred
shares as noted in proposed changes to Section 4.03 of the New Certificate of
Incorporation), which will vote together as one class on all matters submitted to a vote or
3

It is anticipated that the Effective Time will coincide with the date of the closing
of the IPO and will occur immediately prior thereto.
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for the consent of the Corporation’s stockholders, except that holders of Class A
Common Stock will be entitled to one vote per Class A share, while holders of Class B
Common Stock will be entitled to two and one-half votes per Class B share. Shares of
Non-Voting Class A Common Stock and Shares of Non-Voting Class B Common Stock
are non-voting, except with regard to certain matters that would adversely affect their
respective rights as described in the proposed changes to Section 4.02(a)(ii) of the New
Certificate of Incorporation. Only Class A Common Stock is proposed to be sold in the
IPO; Class B Common Stock and Class B Non-Voting Common Stock will not be sold in
the IPO and will continue to be held by existing investors.
Pursuant to changes proposed to Section 4.04(b) of the New Certificate of
Incorporation, shares of common stock not sold in the IPO will be subject to restrictions
on transfer following the Effective Time. In particular, under Section 4.04(b)(i), except
for certain permitted transfers as defined in Section 4.04(b)(iii), a holder of shares of
Class A Common Stock or Non-Voting Class A Common Stock (including shares subject
to an option, warrant or similar right) on the Effective Time may not transfer any of such
shares until 180 days following the Effective Time, and then may only transfer up to fifty
percent of their total holdings of common stock, but only in the form of Class A Common
Stock or Non-Voting Class A Common Stock, until one year following the Effective
Time less any shares that were sold in the IPO. In addition, pursuant to Section
4.04(b)(ii), subject to similar permitted transfers as defined in Section 4.04(b)(iii), a
holder of Class B Common Stock or Non-Voting Class B Common Stock on the
Effective Time may not transfer any of such shares until three years from the Effective
Time.
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Pursuant to Section 4.04(c), the New Certificate of Incorporation will generally
replicate the existing conversion features of Non-Voting Common Stock (described
above) and apply these features to Non-Voting Class A Common Stock. As such, NonVoting Class A Common Stock will be convertible into Class A Common Stock, on a
one-to-one basis, either (i) automatically upon transfer from the holder thereof to an
unrelated person, or (ii) at any time and from time to time at the option of the holder.
Non-Voting Class B Common Stock will be convertible into Class B Common Stock, on
a one-to-one basis, at any time and from time to time at the option of the holder. Subject
to certain exceptions (such as transfers among affiliates, or between existing holders),
shares of Class B Common Stock and Non-Voting Class B Common Stock will
automatically convert into Class A Common Stock, on a one-to-one basis, upon any
transfer of such shares. Class A Common Stock will not be convertible into any other
class of stock.
Finally, pursuant to changes proposed to Section 4.02(b) and Section 4.04(c)(v)(B)
of the New Certificate of Incorporation, upon reclassification and anytime thereafter, a
stockholder that, together with its affiliates, owns less than 4,960,491 shares of
outstanding common stock (the “Class B Threshold”), will have its Class B Common
Stock automatically convert into Class A Common Stock and its Non-Voting Class B
Common Stock automatically convert into Non-Voting Class A Common Stock.
The purpose for the reclassification of the Corporation’s common stock into Class
A common stock and Class B common stock is to encourage the Corporation’s existing
strategic investors to remain strategic investors of the Corporation after the IPO. The
proposed changes discussed above achieve this goal in several ways. First, the
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reclassification of each share of the Corporation’s existing common stock into seven
shares of Class A Common Stock with one vote each, and three shares of Class B
Common Stock with two and one-half votes each, in conjunction with the application of
the Class B Threshold and other factors, ensures that in the aggregate the Class B
common stock controls a meaningful, but less than majority, percentage of the vote on
matters coming before the stockholders, while simultaneously retaining a significant
economic investment (within approximately twenty percentage points of the voting
control represented by the Class B common stock) in the Corporation. By allowing the
transfer restrictions on the Class A common stock to expire in two tranches at 180 days
and one year, while retaining transfer restrictions on the Class B common stock for three
years, the proposal balances the ability of existing strategic investors to orderly sell
shares in the open market, while at the same time retaining the strategic benefit to the
Corporation of their significant ownership for at least three years through their holdings
of Class B common stock.
Further, the requirement that the Class B common stock of any holder of less than
the Class B Threshold automatically converts to Class A common stock ensures that only
investors with a significant economic investment (approximately two percent) in the
Corporation own Class B common stock. As such, existing investors that do not have an
economic stake in the Corporation above the Class B Threshold will not own Class B
common stock after the proposed reclassification, and existing investors who will own
Class B common stock after the proposed reclassification will cease to own Class B
common stock once their economic stake in the Corporation falls below the Class B
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Threshold, further ensuring an appropriate balance between an investor’s voting control
and economic stake in the Corporation.
Limitations on Ownership and Voting Power
Section 5.01(b)(i) of the New Certificate of Incorporation defines the Class A
Common Stock, the Non-Voting Class A Common Stock, the Class B Common Stock,
the Non-Voting Class B Common Stock and any series of Preferred Stock of the
Corporation as a single class of capital stock of the Corporation for purposes of Section
5.01(a)(i) and Section 5.01(a)(ii) of the New Certificate of Incorporation. As such, for
purposes of determining compliance with the ownership limitations set forth in Section
5.01(a)(i) and Section 5.01(a)(ii) of the New Certificate of Incorporation, the Class A and
Class B shares, including both voting and non-voting shares, and, if applicable, any
Preferred Shares, will be aggregated. As proposed, the New Certificate of Incorporation
will not include a provision present in the Current Certificate of Incorporation that
excludes non-voting stock from the ownership and voting limitations applicable to nonMember shareholders. 4 Retaining this provision would have caused an internal
inconsistency with respect to aggregation of stock, and the Exchange does not believe
that excluding non-voting stock from such limitations is necessary or consistent with the
intent of the limitations. The New Certificate of Incorporation will thus maintain and
enhance the limitations on aggregate ownership and total voting power that currently
exist under the Current Certificate of Incorporation. References to an Investor Rights

4

The Exchange notes that there is no currently issued and outstanding non-voting
stock of the Corporation, nor has the Corporation previously issued non-voting
stock.
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Agreement are also removed, as the relevant provisions of that agreement are expected to
terminate upon the IPO.
Bylaws and Future Amendments to the Certificate of Incorporation
Article 9 and Article 15 of the New Certificate of Incorporation relate to the
adoption of, and amendments to, the Corporation’s bylaws, and future amendments to the
Corporation’s certificate of incorporation, respectively. Pursuant to Section 9.01, the
New Certificate of Incorporation preserves the existing right of the Corporation’s Board
of Directors to adopt, amend or repeal the Corporation’s bylaws. Pursuant to proposed
Section 9.02(a) of the New Certificate of Incorporation, prior to a Change in Ownership,
which is defined in Section 6.01(b) of the New Certificate of Incorporation as “a
transaction or series of transactions which results in the beneficial owners of the Class B
[common stock] owning in the aggregate less than a majority of the total voting power of
[the Corporation’s outstanding securities] . . .”, the stockholders may adopt, amend or
repeal the bylaws upon the affirmative vote of the majority of the total voting power of
the Corporation’s outstanding securities entitled to vote generally in the election of
directors, voting together as a single class. Pursuant to proposed Section 9.02(b), upon a
Change in Ownership, the stockholders may adopt, amend, or repeal the bylaws upon the
affirmative vote of not less than seventy percent of the total voting power of the
Corporation’s outstanding securities entitled to vote generally in the election of directors,
voting together as a single class.
Similarly, pursuant to proposed Section 15.01 of the New Certificate of
Incorporation, prior to any Change in Ownership, and subject to Section 15.03, which
requires any proposed amendment to be reviewed by the Board of Directors of the
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Exchange and filed with the Commission if required under Section 19 of the Act, the
certificate of incorporation can be amended in any manner permitted by the General
Corporation Law of the State of Delaware, as amended (“Delaware Law”), which today
generally allows for the amendment of a certificate of incorporation by the affirmative
vote of the majority of the outstanding stock entitled to vote thereon. Pursuant to
proposed Section 15.02 of the New Certificate of Incorporation, upon a Change in
Ownership, and again subject to Section 15.03, certain provisions of the certificate of
incorporation can only be amended upon the affirmative vote of not less than seventy
percent of the total voting power of the Corporation’s outstanding securities entitled to
vote generally in the election of directors, voting together as a single class. These
provisions include Sections 4.04(b) and 4.04(c), relating to transfer restrictions and
conversion rights, and Article 5 through Article 15, relating to limitations on ownership,
transfer, and voting, defined terms, board of directors, duration of the Corporation,
bylaws, indemnification, meetings and actions of stockholders, forum selection,
compromise or other arrangement, Section 203 opt-out, and amendments, respectively.
The purpose for the distinction in the stockholders’ ability to adopt, amend, or
repeal the bylaws, or amend the certificate of incorporation, prior to versus upon a
Change in Ownership is to maintain the existing ability of the Corporation’s strategic
investors to take such actions so long as they continue to control, through their aggregate
ownership of Class A Common Stock and Class B Common Stock, a majority of the
voting power of the Corporation’s outstanding securities, and to adopt common public
company supermajority requirements upon a Change in Ownership to deter actions being
taken that the Corporation believes may be detrimental to the Corporation, including any
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actions which could detrimentally effect the Corporation’s ability to comply with its
unique responsibilities under the Act as the sole owner of two registered national
securities exchanges in the United States. The purpose for limiting the application of the
supermajority voting requirements to certain specified provisions of the certificate of
incorporation is to focus such requirements on the most critical provisions of the
certificate of incorporation.
Other Amendments
The New Certificate of Incorporation will amend and restate various other
provisions of the Current Certificate of Incorporation in a manner that the Exchange
believes are intended to reflect provisions that are more customary for publicly-owned
companies (such as those relating to the indemnification of directors and business
combinations, among others).
In particular, pursuant to changes proposed to Section 4.01 of the New Certificate
of Incorporation, the Corporation will have the authority to issue 40 million shares of
Preferred Stock, par value $0.01 per share (the “Preferred Stock”), which the
Corporation’s Board of Directors may, by resolution from time to time, issue in one or
more classes or series by filing a certificate pursuant to Delaware Law fixing the terms
and conditions of such class or series of Preferred Stock. The Preferred Stock may be
used by the Corporation to raise capital or to act as a safety mechanism for unwanted
takeovers.
Pursuant to Section 4.04(c)(vii) of the New Certificate of Incorporation, the
Corporation will be required to reserve and keep available out of its authorized but
unissued capital stock shares of Class A common stock and Class B common stock solely
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for the purpose of effecting the conversion of such shares of capital stock. In addition,
pursuant to Section 4.04(c)(viii), the Corporation may establish certain policies and
procedures relating to the conversion of capital stock and the general administration of
the Corporation’s multi-class common stock structure.
Also, Article 6 of the New Certificate of Incorporation includes certain defined
terms that are used in the New Certificate of Incorporation, such as “Change in
Ownership”, “Change of Control”, and “Related Persons”, among others.
Pursuant to Section 7.04 of the New Certificate of Incorporation, cumulative
voting in the election of directors will be prohibited. If the Corporation were to permit
cumulative voting, stockholders would be entitled to as many votes as are equal to the
number of votes which such stockholder would be entitled to cast for the election of
directors with respect to such stockholder's shares of stock, multiplied by the number of
directors to be elected by such holder, and such stockholder may cast all of such votes for
a single director or may distribute them among the number to be voted for, as such
stockholder may see fit. In contrast, in “regular” or “statutory” voting (i.e., when
cumulative voting is prohibited), stockholders may not give more than one vote per share
to any single director nominee.
Pursuant to the changes proposed to Section 11.03 of the New Certificate of
Incorporation, prior to a Change in Ownership, any action may be taken by the
stockholders without a meeting, by written consent to the extent permitted under
Delaware Law. Following a Change in Control, any action required or permitted to be
taken at any meeting of the stockholders may be taken only upon the vote of stockholders
at a meeting of the stockholders in accordance with Delaware Law and the New
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Certificate of Incorporation, and may not be taken by written consent without a meeting,
except under certain circumstances.
Pursuant to Article 14 of the New Certificate of Incorporation, prior to any
Change in Ownership, the Corporation will not be governed by Section 203 of Delaware
Law; however, following a Change in Ownership, the Corporation will be governed by
Section 203 of Delaware Law. In general, Section 203 prohibits a publicly-held
Delaware corporation from engaging in a business combination with anyone who owns at
least fifteen percent of its common stock. This prohibition lasts for a period of three
years after that person has acquired the fifteen percent ownership. The corporation may,
however, engage in a business combination if it is approved by its board of directors
before the person acquires the fifteen percent ownership or later by its board of directors
and two-thirds of the stockholders of the public corporation. The restrictions contained in
Section 203 do not apply if, among other things, the corporation’s certificate of
incorporation contains a provision expressly electing not to be governed by Section 203.
The New Certificate of Incorporation also makes various non-substantive, stylistic
changes throughout.
(b)

Statutory Basis

The Exchange believes that its proposal is consistent with the requirements of the
Act and rules and regulations thereunder that are applicable to a national securities
exchange, and, in particular, with the requirements of Section 6(b) of the Act. 5 In
particular, the proposal is consistent with Section 6(b)(1) of the Act, because it retains
and enhances existing limitations on ownership and total voting power that currently exist
5

15 U.S.C. 78f(b).
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and that are designed to prevent any stockholder from exercising undue control over the
operation of the Exchange and to assure that the Exchange is able to carry out its
regulatory obligations under the Act. Under the proposal, the Corporation is reclassifying
its existing voting common stock into shares of Class A Common Stock and shares of
Class B Common Stock, and is authorizing the potential future issuance of Preferred
Stock. Class A Common Stock and Class B Common Stock have identical economic
rights, and the only distinction between the Class A Common Stock and the Class B
Common Stock, other than the transfer restrictions and conversion provisions applicable
to such shares, is the number of votes attributable to each share. The consideration of
Class A Common Stock, Non-Voting Class A Common Stock, Class B Common Stock,
Non-Voting Class B Common Stock and any series of Preferred Stock as a single class of
capital stock of the Corporation under the proposal for purposes of Section 5.01(a)(i) and
Section 5.01(a)(ii) is consistent with and enhances the limitations on ownership in place
under the Current Certificate of Incorporation. In other words, aggregation of all the
capital stock of the Corporation for purposes of the ownership and voting limitations is
consistent with the policy concerns sought to be addressed by these provisions of the
Current Certificate of Incorporation and the proposed New Certificate of
Incorporation. Specifically, these ownership and voting limitations ensure that no single
Exchange Member or other person can exercise undue influence over the Exchange
through ownership of a combination of different classes of stock issued by the
Corporation.
Moreover, the voting limitations contained in Section 5.01(a)(iii) of the New
Certificate of Incorporation are unaffected by the reclassification of the Corporation’s
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common stock into Class A Common Stock and Class B Common Stock or the potential
issuance of Preferred Stock in the future. To determine any stockholder’s compliance
with such voting limitations all Class A Common Stock, Non-Voting Class A Common
Stock, Class B Common Stock, Non-Voting Class B Common Stock and Preferred Stock,
would be aggregated under the Current Certificate of Incorporation as well as the
proposed New Certificate of Incorporation.
4. Self-Regulatory Organization’s Statement on Burden on Competition.
The Exchange does not believe that the proposed rule change will impose any
burden on competition that is not necessary or appropriate in furtherance of the purposes
of the Act.
5. Self-Regulatory Organization’s Statement on Comments on the Proposed Rule
Change Received from Members, Participants, or Others.
The Exchange has neither solicited nor received written comments on the
proposed rule change.
6. Extension of Time Period for Commission Action
Not applicable.
7. Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for Accelerated
Effectiveness Pursuant to Section 19(b)(2).
Not applicable.
8. Proposed Rule Change Based on Rule of Another Self-Regulatory Organization
or of the Commission.
Not applicable.
9. Exhibits
Exhibit 1:

Completed Notice of the Proposed Rule Change for publication in
the Federal Register.

Exhibits 2 – 4: Not applicable.
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Text of Proposed Amendment to Second Amended and Restated
Certificate of Incorporation of BATS Global Markets, Inc.
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EXHIBIT 1
SECURITIES AND EXCHANGE COMMISSION
(Release No. 34-_____________; File No. SR-BATS-2011-033)
Self-Regulatory Organizations; BATS Exchange, Inc.; Notice of Filing of Proposed Rule
Change to Amend and Restate the Second Amended and Restated of the Certificate of
Incorporation of BATS Global Markets, Inc.
Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (the “Act”), 1
and Rule 19b-4 thereunder, 2 notice is hereby given that on August 29, 2011, BATS
Exchange, Inc. (the “Exchange” or “BATS”) filed with the Securities and Exchange
Commission (“Commission”) the proposed rule change as described in Items I, II and III
below, which Items have been prepared by the Exchange. The Commission is publishing
this notice to solicit comments on the proposed rule change from interested persons.
I.

Self-Regulatory Organization’s Statement of the Terms of Substance of the
Proposed Rule Change
The Exchange is filing with the Commission a proposal to amend the Second

Amended and Restated Certificate of Incorporation of BATS Global Markets, Inc. (the
“Corporation”) in connection with the anticipated initial public offering of shares of its
Class A common stock.
The text of the proposed rule change is available at the Exchange’s Web site at
http://www.batstrading.com, at the principal office of the Exchange, and at the
Commission’s Public Reference Room.

1

15 U.S.C. 78s(b)(1).

2

17 CFR 240.19b-4.
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Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change
In its filing with the Commission, the Exchange included statements concerning

the purpose of and basis for the proposed rule change and discussed any comments it
received on the proposed rule change. The text of these statements may be examined at
the places specified in Item IV below. The Exchange has prepared summaries, set forth
in Sections A, B, and C below, of the most significant parts of such statements.
(A)

Self-Regulatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change

1.

Purpose

On May 13, 2011, the Corporation, the sole stockholder of the Exchange, filed a
registration statement on Form S-1 with the Commission seeking to register shares of
Class A common stock and to conduct an initial public offering of those shares, which
will be listed for trading on the Exchange (the “IPO”). In connection with its IPO, the
Corporation intends to amend and restate its certificate of incorporation and adopt a Third
Amended and Restated Certificate of Incorporation (the “New Certificate of
Incorporation”). The amendments include, among other things, (i) increasing the total
number of authorized shares of stock of the Corporation, (ii) reclassifying the existing
common stock of the Corporation into two classes of shares, Class A and Class B, (iii)
setting forth the respective voting rights and of Class A and Class B common stock, (iv)
setting forth certain limitations on transfer, (v) defining the newly reclassified shares of
Class A common stock and Class B common stock as a single class of capital stock of the
Corporation for purposes of Article 5 of the New Certificate of Incorporation, entitled
“Limitations on Ownership, Transfer & Voting”, and (vi) certain requirements for future
amendments to the certificate of incorporation and bylaws.
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The purpose of this rule filing is to permit the Corporation, the sole stockholder of
the Exchange, to adopt the New Certificate of Incorporation. The changes described
herein relate to the certificate of incorporation of the Corporation only, not to the
governance of the Exchange. The Exchange will continue to be governed by its existing
certificate of incorporation and by-laws. The stock in, and voting power of, the
Exchange will continue to be directly and solely held solely by the Corporation. The
governance of the Exchange will continue under its existing structure, which provides for
a ten member board of directors reflecting diverse representation of industry, nonindustry and exchange members, currently including (i) the chief executive officer of the
Exchange, (ii) two industry directors, (iii) two Exchange member directors, and (iv) five
non-industry directors.
Background
The Corporation was originally formed as BATS Holdings, Inc. on June 29, 2007
and subsequently changed its name to BATS Global Markets, Inc. On May 4, 2011, the
Corporation amended and restated its certificate of incorporation (the “Current Certificate
of Incorporation”) to (i) increase the number of authorized shares of common stock, and
(ii) designate certain shares as either “Voting Common Stock” or “Non-Voting Common
Stock.” Pursuant to the Current Certificate of Incorporation, shares of Non-Voting
Common Stock possess the same rights, preferences, powers, privileges, restrictions,
qualifications and limitations as the Voting Common Stock, except that Non-Voting
Common Stock is generally non-voting. Non-Voting Common Stock is convertible into
Voting Common Stock on a one-to-one basis, either (i) automatically upon transfer from
the holder thereof to an unrelated person, or (ii) at any time and from time to time at the
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option of the holder. The Non-Voting Common Stock was created in anticipation of
future issuances to stockholders who may wish to increase their economic ownership, but
avoid accruing voting power, in the Corporation.
Authorized Shares and Reclassification
The New Certificate of Incorporation will revise the capital structure of the
Corporation to increase the number of authorized shares and create two separate classes
of shares, Class A and Class B. In particular, changes proposed to Section 4.01 of the
New Certificate of Incorporation would increase the number of shares authorized for
issuance to an amount that accommodates the reclassification discussed below, and
provides additional shares for future issuances. Pursuant to Section 4.02 of the New
Certificate of Incorporation, the Corporation is proposing to designate Class A common
stock as either “Class A Common Stock” or “Non-Voting Class A Common Stock,” and
Class B common stock will be further designated as either “Class B Common Stock” or
“Non-Voting Class B Common Stock.”
Further pursuant to Section 4.02, on the date that the New Certificate of
Incorporation becomes effective (the “Effective Time”), 3 the Corporation is proposing
that each authorized, issued and outstanding share of Voting Common Stock will be
automatically reclassified into (i) seven shares of Class A Common Stock and (ii) three
shares of Class B Common Stock, and each authorized, issued and outstanding share of
Non-Voting Common Stock will be automatically reclassified into (i) seven shares of
Non-Voting Class A Common Stock and (ii) three shares of Non-Voting Class B

3

It is anticipated that the Effective Time will coincide with the date of the closing
of the IPO and will occur immediately prior thereto.
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Common Stock. Except for voting rights and certain conversion features, as described
below, Class A Common Stock, Non-Voting Class A Common Stock, Class B Common
Stock, and Non-Voting Class B Common Stock will generally have identical rights,
privileges and will rank equally.
Pursuant to changes proposed to Section 4.04(a) of the New Certificate of
Incorporation, all voting power will be vested in the Class A Common Stock and the
Class B Common Stock (except with regard to certain matters involving only preferred
shares as noted in proposed changes to Section 4.03 of the New Certificate of
Incorporation), which will vote together as one class on all matters submitted to a vote or
for the consent of the Corporation’s stockholders, except that holders of Class A
Common Stock will be entitled to one vote per Class A share, while holders of Class B
Common Stock will be entitled to two and one-half votes per Class B share. Shares of
Non-Voting Class A Common Stock and Shares of Non-Voting Class B Common Stock
are non-voting, except with regard to certain matters that would adversely affect their
respective rights as described in the proposed changes to Section 4.02(a)(ii) of the New
Certificate of Incorporation. Only Class A Common Stock is proposed to be sold in the
IPO; Class B Common Stock and Class B Non-Voting Common Stock will not be sold in
the IPO and will continue to be held by existing investors.
Pursuant to changes proposed to Section 4.04(b) of the New Certificate of
Incorporation, shares of common stock not sold in the IPO will be subject to restrictions
on transfer following the Effective Time. In particular, under Section 4.04(b)(i), except
for certain permitted transfers as defined in Section 4.04(b)(iii), a holder of shares of
Class A Common Stock or Non-Voting Class A Common Stock (including shares subject
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to an option, warrant or similar right) on the Effective Time may not transfer any of such
shares until 180 days following the Effective Time, and then may only transfer up to fifty
percent of their total holdings of common stock, but only in the form of Class A Common
Stock or Non-Voting Class A Common Stock, until one year following the Effective
Time less any shares that were sold in the IPO. In addition, pursuant to Section
4.04(b)(ii), subject to similar permitted transfers as defined in Section 4.04(b)(iii), a
holder of Class B Common Stock or Non-Voting Class B Common Stock on the
Effective Time may not transfer any of such shares until three years from the Effective
Time.
Pursuant to Section 4.04(c), the New Certificate of Incorporation will generally
replicate the existing conversion features of Non-Voting Common Stock (described
above) and apply these features to Non-Voting Class A Common Stock. As such, NonVoting Class A Common Stock will be convertible into Class A Common Stock, on a
one-to-one basis, either (i) automatically upon transfer from the holder thereof to an
unrelated person, or (ii) at any time and from time to time at the option of the holder.
Non-Voting Class B Common Stock will be convertible into Class B Common Stock, on
a one-to-one basis, at any time and from time to time at the option of the holder. Subject
to certain exceptions (such as transfers among affiliates, or between existing holders),
shares of Class B Common Stock and Non-Voting Class B Common Stock will
automatically convert into Class A Common Stock, on a one-to-one basis, upon any
transfer of such shares. Class A Common Stock will not be convertible into any other
class of stock.
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Finally, pursuant to changes proposed to Section 4.02(b) and Section
4.04(c)(v)(B) of the New Certificate of Incorporation, upon reclassification and anytime
thereafter, a stockholder that, together with its affiliates, owns less than 4,960,491 shares
of outstanding common stock (the “Class B Threshold”), will have its Class B Common
Stock automatically convert into Class A Common Stock and its Non-Voting Class B
Common Stock automatically convert into Non-Voting Class A Common Stock.
The purpose for the reclassification of the Corporation’s common stock into Class
A common stock and Class B common stock is to encourage the Corporation’s existing
strategic investors to remain strategic investors of the Corporation after the IPO. The
proposed changes discussed above achieve this goal in several ways. First, the
reclassification of each share of the Corporation’s existing common stock into seven
shares of Class A Common Stock with one vote each, and three shares of Class B
Common Stock with two and one-half votes each, in conjunction with the application of
the Class B Threshold and other factors, ensures that in the aggregate the Class B
common stock controls a meaningful, but less than majority, percentage of the vote on
matters coming before the stockholders, while simultaneously retaining a significant
economic investment (within approximately twenty percentage points of the voting
control represented by the Class B common stock) in the Corporation. By allowing the
transfer restrictions on the Class A common stock to expire in two tranches at 180 days
and one year, while retaining transfer restrictions on the Class B common stock for three
years, the proposal balances the ability of existing strategic investors to orderly sell
shares in the open market, while at the same time retaining the strategic benefit to the
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Corporation of their significant ownership for at least three years through their holdings
of Class B common stock.
Further, the requirement that the Class B common stock of any holder of less than
the Class B Threshold automatically converts to Class A common stock ensures that only
investors with a significant economic investment (approximately two percent) in the
Corporation own Class B common stock. As such, existing investors that do not have an
economic stake in the Corporation above the Class B Threshold will not own Class B
common stock after the proposed reclassification, and existing investors who will own
Class B common stock after the proposed reclassification will cease to own Class B
common stock once their economic stake in the Corporation falls below the Class B
Threshold, further ensuring an appropriate balance between an investor’s voting control
and economic stake in the Corporation.
Limitations on Ownership and Voting Power
Section 5.01(b)(i) of the New Certificate of Incorporation defines the Class A
Common Stock, the Non-Voting Class A Common Stock, the Class B Common Stock,
the Non-Voting Class B Common Stock and any series of Preferred Stock of the
Corporation as a single class of capital stock of the Corporation for purposes of Section
5.01(a)(i) and Section 5.01(a)(ii) of the New Certificate of Incorporation. As such, for
purposes of determining compliance with the ownership limitations set forth in Section
5.01(a)(i) and Section 5.01(a)(ii) of the New Certificate of Incorporation, the Class A and
Class B shares, including both voting and non-voting shares, and, if applicable, any
Preferred Shares, will be aggregated. As proposed, the New Certificate of Incorporation
will not include a provision present in the Current Certificate of Incorporation that
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excludes non-voting stock from the ownership and voting limitations applicable to nonMember shareholders. 4 Retaining this provision would have caused an internal
inconsistency with respect to aggregation of stock, and the Exchange does not believe
that excluding non-voting stock from such limitations is necessary or consistent with the
intent of the limitations. The New Certificate of Incorporation will thus maintain and
enhance the limitations on aggregate ownership and total voting power that currently
exist under the Current Certificate of Incorporation. References to an Investor Rights
Agreement are also removed, as the relevant provisions of that agreement are expected to
terminate upon the IPO.
Bylaws and Future Amendments to the Certificate of Incorporation
Article 9 and Article 15 of the New Certificate of Incorporation relate to the
adoption of, and amendments to, the Corporation’s bylaws, and future amendments to the
Corporation’s certificate of incorporation, respectively. Pursuant to Section 9.01, the
New Certificate of Incorporation preserves the existing right of the Corporation’s Board
of Directors to adopt, amend or repeal the Corporation’s bylaws. Pursuant to proposed
Section 9.02(a) of the New Certificate of Incorporation, prior to a Change in Ownership,
which is defined in Section 6.01(b) of the New Certificate of Incorporation as “a
transaction or series of transactions which results in the beneficial owners of the Class B
[common stock] owning in the aggregate less than a majority of the total voting power of
[the Corporation’s outstanding securities] . . .”, the stockholders may adopt, amend or
repeal the bylaws upon the affirmative vote of the majority of the total voting power of
4

The Exchange notes that there is no currently issued and outstanding non-voting
stock of the Corporation, nor has the Corporation previously issued non-voting
stock.
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the Corporation’s outstanding securities entitled to vote generally in the election of
directors, voting together as a single class. Pursuant to proposed Section 9.02(b), upon a
Change in Ownership, the stockholders may adopt, amend, or repeal the bylaws upon the
affirmative vote of not less than seventy percent of the total voting power of the
Corporation’s outstanding securities entitled to vote generally in the election of directors,
voting together as a single class.
Similarly, pursuant to proposed Section 15.01 of the New Certificate of
Incorporation, prior to any Change in Ownership, and subject to Section 15.03, which
requires any proposed amendment to be reviewed by the Board of Directors of the
Exchange and filed with the Commission if required under Section 19 of the Act, the
certificate of incorporation can be amended in any manner permitted by the General
Corporation Law of the State of Delaware, as amended (“Delaware Law”), which today
generally allows for the amendment of a certificate of incorporation by the affirmative
vote of the majority of the outstanding stock entitled to vote thereon. Pursuant to
proposed Section 15.02 of the New Certificate of Incorporation, upon a Change in
Ownership, and again subject to Section 15.03, certain provisions of the certificate of
incorporation can only be amended upon the affirmative vote of not less than seventy
percent of the total voting power of the Corporation’s outstanding securities entitled to
vote generally in the election of directors, voting together as a single class. These
provisions include Sections 4.04(b) and 4.04(c), relating to transfer restrictions and
conversion rights, and Article 5 through Article 15, relating to limitations on ownership,
transfer, and voting, defined terms, board of directors, duration of the Corporation,
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bylaws, indemnification, meetings and actions of stockholders, forum selection,
compromise or other arrangement, Section 203 opt-out, and amendments, respectively.
The purpose for the distinction in the stockholders’ ability to adopt, amend, or
repeal the bylaws, or amend the certificate of incorporation, prior to versus upon a
Change in Ownership is to maintain the existing ability of the Corporation’s strategic
investors to take such actions so long as they continue to control, through their aggregate
ownership of Class A Common Stock and Class B Common Stock, a majority of the
voting power of the Corporation’s outstanding securities, and to adopt common public
company supermajority requirements upon a Change in Ownership to deter actions being
taken that the Corporation believes may be detrimental to the Corporation, including any
actions which could detrimentally effect the Corporation’s ability to comply with its
unique responsibilities under the Act as the sole owner of two registered national
securities exchanges in the United States. The purpose for limiting the application of the
supermajority voting requirements to certain specified provisions of the certificate of
incorporation is to focus such requirements on the most critical provisions of the
certificate of incorporation.
Other Amendments
The New Certificate of Incorporation will amend and restate various other
provisions of the Current Certificate of Incorporation in a manner that the Exchange
believes are intended to reflect provisions that are more customary for publicly-owned
companies (such as those relating to the indemnification of directors and business
combinations, among others).
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In particular, pursuant to changes proposed to Section 4.01 of the New Certificate
of Incorporation, the Corporation will have the authority to issue 40 million shares of
Preferred Stock, par value $0.01 per share (the “Preferred Stock”), which the
Corporation’s Board of Directors may, by resolution from time to time, issue in one or
more classes or series by filing a certificate pursuant to Delaware Law fixing the terms
and conditions of such class or series of Preferred Stock. The Preferred Stock may be
used by the Corporation to raise capital or to act as a safety mechanism for unwanted
takeovers.
Pursuant to Section 4.04(c)(vii) of the New Certificate of Incorporation, the
Corporation will be required to reserve and keep available out of its authorized but
unissued capital stock shares of Class A common stock and Class B common stock solely
for the purpose of effecting the conversion of such shares of capital stock. In addition,
pursuant to Section 4.04(c)(viii), the Corporation may establish certain policies and
procedures relating to the conversion of capital stock and the general administration of
the Corporation’s multi-class common stock structure.
Also, Article 6 of the New Certificate of Incorporation includes certain defined
terms that are used in the New Certificate of Incorporation, such as “Change in
Ownership”, “Change of Control”, and “Related Persons”, among others.
Pursuant to Section 7.04 of the New Certificate of Incorporation, cumulative
voting in the election of directors will be prohibited. If the Corporation were to permit
cumulative voting, stockholders would be entitled to as many votes as are equal to the
number of votes which such stockholder would be entitled to cast for the election of
directors with respect to such stockholder's shares of stock, multiplied by the number of
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directors to be elected by such holder, and such stockholder may cast all of such votes for
a single director or may distribute them among the number to be voted for, as such
stockholder may see fit. In contrast, in “regular” or “statutory” voting (i.e., when
cumulative voting is prohibited), stockholders may not give more than one vote per share
to any single director nominee.
Pursuant to the changes proposed to Section 11.03 of the New Certificate of
Incorporation, prior to a Change in Ownership, any action may be taken by the
stockholders without a meeting, by written consent to the extent permitted under
Delaware Law. Following a Change in Control, any action required or permitted to be
taken at any meeting of the stockholders may be taken only upon the vote of stockholders
at a meeting of the stockholders in accordance with Delaware Law and the New
Certificate of Incorporation, and may not be taken by written consent without a meeting,
except under certain circumstances.
Pursuant to Article 14 of the New Certificate of Incorporation, prior to any
Change in Ownership, the Corporation will not be governed by Section 203 of Delaware
Law; however, following a Change in Ownership, the Corporation will be governed by
Section 203 of Delaware Law. In general, Section 203 prohibits a publicly-held
Delaware corporation from engaging in a business combination with anyone who owns at
least fifteen percent of its common stock. This prohibition lasts for a period of three
years after that person has acquired the fifteen percent ownership. The corporation may,
however, engage in a business combination if it is approved by its board of directors
before the person acquires the fifteen percent ownership or later by its board of directors
and two-thirds of the stockholders of the public corporation. The restrictions contained in

SR-BATS-2011-033

Exhibit 1

Page 32 of 64

Section 203 do not apply if, among other things, the corporation’s certificate of
incorporation contains a provision expressly electing not to be governed by Section 203.
The New Certificate of Incorporation also makes various non-substantive, stylistic
changes throughout.
2.

Statutory Basis

The Exchange believes that its proposal is consistent with the requirements of the
Act and rules and regulations thereunder that are applicable to a national securities
exchange, and, in particular, with the requirements of Section 6(b) of the Act. 5 In
particular, the proposal is consistent with Section 6(b)(1) of the Act, because it retains
and enhances existing limitations on ownership and total voting power that currently exist
and that are designed to prevent any stockholder from exercising undue control over the
operation of the Exchange and to assure that the Exchange is able to carry out its
regulatory obligations under the Act. Under the proposal, the Corporation is reclassifying
its existing voting common stock into shares of Class A Common Stock and shares of
Class B Common Stock, and is authorizing the potential future issuance of Preferred
Stock. Class A Common Stock and Class B Common Stock have identical economic
rights, and the only distinction between the Class A Common Stock and the Class B
Common Stock, other than the transfer restrictions and conversion provisions applicable
to such shares, is the number of votes attributable to each share. The consideration of
Class A Common Stock, Non-Voting Class A Common Stock, Class B Common Stock,
Non-Voting Class B Common Stock and any series of Preferred Stock as a single class of
capital stock of the Corporation under the proposal for purposes of Section 5.01(a)(i) and
5

15 U.S.C. 78f(b).
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Section 5.01(a)(ii) is consistent with and enhances the limitations on ownership in place
under the Current Certificate of Incorporation. In other words, aggregation of all the
capital stock of the Corporation for purposes of the ownership and voting limitations is
consistent with the policy concerns sought to be addressed by these provisions of the
Current Certificate of Incorporation and the proposed New Certificate of Incorporation.
Specifically, these ownership and voting limitations ensure that no single Exchange
Member or other person can exercise undue influence over the Exchange through
ownership of a combination of different classes of stock issued by the Corporation.
Moreover, the voting limitations contained in Section 5.01(a)(iii) of the New
Certificate of Incorporation are unaffected by the reclassification of the Corporation’s
common stock into Class A Common Stock and Class B Common Stock or the potential
issuance of Preferred Stock in the future. To determine any stockholder’s compliance
with such voting limitations all Class A Common Stock, Non-Voting Class A Common
Stock, Class B Common Stock, Non-Voting Class B Common Stock and Preferred Stock,
would be aggregated under the Current Certificate of Incorporation as well as the
proposed New Certificate of Incorporation.
(B)

Self-Regulatory Organization’s Statement on Burden on Competition

The Exchange does not believe that the proposed rule change will impose any
burden on competition that is not necessary or appropriate in furtherance of the purposes
of the Act.
(C)

Self-Regulatory Organization’s Statement on Comments on the Proposed
Rule Change Received from Members, Participants or Others

The Exchange has neither solicited nor received written comments on the
proposed rule change.
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Date of Effectiveness of the Proposed Rule Change and Timing for Commission
Action
Within 35 days of the date of publication of this notice in the Federal Register or

within such longer period (i) as the Commission may designate up to 90 days of such date
if it finds such longer period to be appropriate and publishes its reasons for so finding or
(ii) as to which the Exchange consents, the Commission will: (a) by order approve such
proposed rule change, or (b) institute proceedings to determine whether the proposed rule
change should be disapproved.
IV.

Solicitation of Comments
Interested persons are invited to submit written data, views and arguments

concerning the foregoing, including whether the proposal is consistent with the Act.
Comments may be submitted by any of the following methods:
Electronic Comments:
•

Use the Commission’s Internet comment form
(http://www.sec.gov/rules/sro.shtml); or

•

Send an e-mail to rule-comments@sec.gov. Please include File No. SR-BATS2011-033 on the subject line.

Paper Comments:
•

Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities
and Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090.

All submissions should refer to File No. SR-BATS-2011-033. This file number should
be included on the subject line if e-mail is used. To help the Commission process and
review your comments more efficiently, please use only one method. The Commission
will post all comments on the Commission’s Internet Web site
(http://www.sec.gov/rules/sro.shtml). Copies of the submission, all subsequent
amendments, all written statements with respect to the proposed rule change that are filed
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with the Commission, and all written communications relating to the proposed rule
changes between the Commission and any person, other than those that may be withheld
from the public in accordance with the provisions of 5 U.S.C. 552, will be available for
Web site viewing and printing in the Commission’s Public Reference Room, 100 F
Street, NE, Washington, DC 20549 on official business days between the hours of 10:00
am and 3:00 pm. Copies of such filing will also be available for inspection and copying
at the principal office of the Exchange. All comments received will be posted without
change; the Commission does not edit personal identifying information from
submissions. You should submit only information that you wish to make available
publicly. All submissions should refer to File No. SR-BATS-2011-033 and should be
submitted on or before [_______21 days from publication in the Federal Register].
For the Commission, by the Division of Trading and Markets, pursuant to
delegated authority. 6
Cathy H. Ahn
Deputy Secretary

6

17 CFR 200.30-3(a)(12).

SR-BATS-2011-033

Exhibit 5

Page 36 of 64

Note: Proposed new language is underlined. Proposed deletions are enclosed in
[brackets].

[SECOND]THIRD AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
BATS GLOBAL MARKETS, INC.
[(Pursuant to Sections 242 and 245 of the
General Corporation Law of the State of Delaware)]
BATS Global Markets, Inc., a corporation organized and existing under
[and by virtue of the provisions of the General Corporation Law]the laws of the
State of Delaware[ (the “General Corporation Law”)],[DOES HEREBY
CERTIFY] hereby certifies as follows:
[That the]A. The name of [this]the corporation is BATS Global Markets,
[Inc. and that this]Inc. The corporation was originally incorporated [pursuant to the
General Corporation Law on June 29, 2007 ]under the name BATS Holdings, [Inc.
The original]Inc., and its original certificate of incorporation was filed with the
Secretary of State of the State of Delaware (the “Secretary of State”) on June 29,
2007.
B.
The Second Amended and Restated Certificate of Incorporation of
the corporation (the “Second Restated Certificate”) was filed with the Secretary
of State on May 4, 2011.
C.
Pursuant to Sections 242 and 245 of the General Corporation [was
amended and restated by filing with the Secretary of State of Delaware an]Law of
the State of Delaware, and with the approval of the corporation’s stockholders
having been given by written consent without a meeting in accordance with Section
228 thereof, this Third Amended and Restated Certificate of Incorporation [dated
as of November 18, 2010. That the Board of Directors duly adopted resolutions
proposing to amend and restate the Certificate of Incorporation of this corporation
as heretofore amended, declaring said amendment and restatement to be advisable
and in the best interests of this corporation and its stockholders, and authorizing the
appropriate officers of this corporation to solicit the consent of the stockholders
therefore, which resolution setting forth the proposed amendment and restatement
is as follows:]restates, integrates and further amends the provisions of the Second
Restated Certificate as heretofore amended and supplemented.
[RESOLVED, that the]D. The text of this Third Amended and Restated
Certificate of Incorporation [of this corporation be amended and restated]shall read
in its entirety [to read ]as follows:
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ARTICLE 1
NAME
[FIRST:] The name of the [Corporation]corporation is BATS Global
Markets, Inc. (the “Corporation”).

ARTICLE 2
REGISTERED OFFICE AND AGENT
[SECOND:] The [initial]address of its registered office [of the
Corporation ]in the State of Delaware is Corporation Trust Center, 1209 Orange
Street, City of Wilmington, County of New Castle, Delaware [19801, and
the]19801. The name of its [initial ]registered agent at [that]such address is The
Corporation Trust Company.

ARTICLE 3
PURPOSE AND POWERS
[THIRD:] The purpose [or purposes ]of the Corporation is to engage in any
lawful act or activity for which corporations may be organized under the General
Corporation Law of the State of Delaware as the same exists or may hereafter be
amended (“Delaware Law”).
[Authorized Stock]
[FOURTH:]

ARTICLE 4
CAPITAL STOCK
Section 4.01. Authorized Shares. The total number of shares of stock that
the Corporation shall have authority to issue is 614,607,649, consisting of:
500,000,000 shares of Class A Common Stock, par value $0.01 per share
(the “Class A Common Stock”);
7,684,159 shares of Non-Voting Class A Common Stock, par value $0.01
per share (the “Non-Voting Class A Common Stock”);
63,630,279 shares of Class B Common Stock, par value $0.01 per share (the
“Class B Common Stock”);
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3,293,211 shares of Non-Voting Class B Common Stock, par value $0.01
per share (the “Non-Voting Class B Common Stock” and, together with
the Class A Common Stock, Non-Voting Class A Common Stock and Class
B Common Stock, the “Common Stock.”);
40,000,000 shares of Preferred Stock, par value $0.01 per share (the
“Preferred Stock”).
Section 4.02. Reclassification. (a) At the time that this Third Amended
and Restated Certificate of Incorporation (this “Certificate of Incorporation”)
becomes effective under Delaware Law (the “Effective Time”):
each share of common stock, par value $0.01 per share, of
(i)
the Company (“Old Common Stock”), which was designated as Voting Common
Stock in the Second Restated Certificate and was authorized, issued and
outstanding or held as treasury stock immediately prior to the Effective Time shall,
automatically and without further action by any stockholder, be reclassified into
seven shares of Class A Common Stock and three shares of Class B Common
Stock;
(ii)
each share of Old Common Stock which was designated as
Non-Voting Common Stock in the Second Restated Certificate and was authorized,
issued and outstanding immediately prior to the Effective Time shall, automatically
and without further action by any stockholder, be reclassified into seven shares of
Non-Voting Class A Common Stock and three shares of Non-Voting Class B
Common Stock; and
(iii) there shall be no Old Common Stock authorized, issued or
outstanding or held as treasury stock.
Application of Class B Threshold. Immediately following the
(b)
reclassification set forth in Section 4.02(a), any outstanding shares of Class B
Common Stock or Non-Voting Class B Common Stock shall be converted pursuant
to the application of the Class B Threshold as set forth in Section 4.04(c)(v)(B).
(c)
Future Issuances of Non-Voting Class A Common Stock, Class B
Common Stock and Non-Voting Class B Common Stock. Except for the issuance of
Class B Common Stock in connection with the conversion of Non-Voting Class B
Common Stock, as provided for in Section 4.04(c)(iv), the Corporation shall not
issue any Non-Voting Class A Common Stock, Class B Common Stock or
Non-Voting Class B Common Stock following the reclassification and application
of the Class B Threshold as set forth in Section 4.02(a) and Section 4.02(b).
Section 4.03. Preferred Stock
(a) [The total number of shares of stock that the Corporation shall have
authority to issue is 25,000,000 shares of common stock having a par value of $.01
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per share (“Common Stock”) of which 24,500,000 are designated as Voting
Common Stock (“Voting Common Stock”), and 500,000 are designated as
Non-Voting Common Stock (“Non-Voting Common Stock”). The rights,
preferences, powers, privileges, and the restrictions, qualifications and limitations
of the Non-Voting Common Stock are identical with those of the Voting Common
Stock other than in respect of voting and conversion rights as set forth herein, and
for all purposes under this Certificate of Incorporation, the Voting Common Stock
and Non-Voting Common Stock shall together constitute a single class of shares of
the capital stock of the Corporation.]Authorization. The Board of Directors is
hereby empowered to authorize by resolution or resolutions from time to time the
issuance of one or more classes or series of Preferred Stock by filing a certificate
pursuant to Delaware Law (a “Certificate of Designation”) and to fix the
designations, powers, preferences and relative, participating, optional or other
rights, if any, and the qualifications, limitations or restrictions thereof, if any, with
respect to each such class or series of Preferred Stock and the number of shares
constituting each such class or series, and to increase or decrease the number of
shares of any such class or series to the extent permitted by Delaware Law.
(b)
Prohibition on Voting by Common Stockholders. Except as
otherwise required by law, holders of Common Stock, as such, shall not be entitled
to vote on any amendment to this Certificate of Incorporation (including any
Certificate of Designation relating to any series of Preferred Stock) that relates
solely to the terms of one or more outstanding series of Preferred Stock if the
holders of such affected series of Preferred Stock are entitled, either separately or
together with the holders of one or more other such series of Preferred Stock, to
vote thereon pursuant to this Certificate of Incorporation (including any Certificate
of Designation relating to any series of Preferred Stock) or pursuant to Delaware
Law.
Section 4.04. Common Stock. A statement of the designations of each
class of Common Stock and the powers, preferences and rights and qualifications,
limitations or restrictions thereof is as follows:
(a)

[(b)] Voting Rights.

(i)
Voting Common Stock. Except as otherwise
[required]provided herein or by applicable law[ or this Certificate of Incorporation],
the holders of [the Voting]Class A Common Stock and Class B Common Stock
shall possess exclusively all voting power[,] and [each holder of Voting Common
Stock shall have one vote in respect of each share held by him of record on the
books of the Corporation for]shall at all times vote together as one class on all
matters (including the election of directors[ and on all matters]) submitted to a vote
[of shareholders]or for the consent of the stockholders of the Corporation.
(A)
Votes Per Share of Class A Common Stock. Each
holder of shares of Class A Common Stock shall be entitled to one vote for each

SR-BATS-2011-033

Exhibit 5

Page 40 of 64

share of Class A Common Stock held as of the applicable date on any matter that is
submitted to a vote or for the consent of the stockholders of the Corporation.
Votes Per Share of Class B Common Stock. Each
(B)
holder of shares of Class B Common Stock shall be entitled to two and one-half
votes for each share of Class B Common Stock held as of the applicable date on any
matter that is submitted to a vote or for the consent of the stockholders of the
Corporation.
(ii)
Non-Voting Common Stock. Except as otherwise required
by law, shares of Non-Voting Class A Common Stock and Non-Voting Class B
Common Stock shall be non-voting; provided that:
(A)
[(ii) Non-Voting Common Stock. Except as
otherwise required by law, shares of Non-Voting Common Stock shall be
non-voting; provided that] so long as any shares of Non-Voting Class A Common
Stock are outstanding, the Corporation shall not, without the written consent of a
majority of the outstanding shares of Non-Voting Class A Common Stock or the
affirmative vote of holders of a majority of the outstanding shares of
Non-Voting Class A Common Stock at a meeting of the holders of
Non-Voting Class A Common Stock duly called for such purpose, amend, alter or
repeal (by merger, consolidation, combination, reclassification or otherwise)
[its]this Certificate of Incorporation or [bylaws]the Bylaws so as to adversely affect
(disproportionately relative to the [Voting]Class A Common Stock) the preferences,
rights or powers of the Non-Voting Class A Common Stock[. ]; and
(B)
so long as any shares of Non-Voting Class B
Common Stock are outstanding, the Corporation shall not, without the written
consent of a majority of the outstanding shares of Non-Voting Class B Common
Stock or the affirmative vote of holders of a majority of the outstanding shares of
Non-Voting Class B Common Stock at a meeting of the holders of Non-Voting
Class B Common Stock duly called for such purpose, amend, alter or repeal (by
merger, consolidation, combination, reclassification or otherwise) this Certificate
of Incorporation or the Bylaws so as to adversely affect (disproportionately relative
to the Class B Common Stock) the preferences, rights or powers of the Non-Voting
Class B Common Stock.
(b)

Transfer Restrictions.
(i)

Class A Common Stock and Non-Voting Class A Common

Stock.
(A)
180-day Restriction. Subject to Section 4.04(b)(iv),
until (but excluding) the date that is 180 days from the Effective Time, no holder of
a share of Class A Common Stock or Non-Voting Class A Common Stock may
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Transfer such share of Class A Common Stock or Non-Voting Class A Common
Stock, except in the circumstances set forth in Section 4.04(b)(iii).
One-year Restriction. Subject to Section 4.04(b)(iv),
(B)
during the period that begins on the date that is 180 days from the Effective Time
and continues until (and including) the date that is one year from the Effective Time
(the “Additional Restricted Period”), no holder of a share of Class A Common
Stock or Non-Voting Class A Common Stock may Transfer such share of Class A
Common Stock or Non-Voting Class A Common Stock, except in the
circumstances set forth in Section 4.04(b)(iii) and except for Transfers of such
holder’s Additional Restricted Period Tradable Shares (as defined below).
(1)
The “Additional Restricted Period
Tradable Shares” of each holder of Class A Common Stock or Non-Voting
Class A Common Stock is a number of shares of Class A Common Stock and
Non-Voting Class A Common Stock equal to:
(I)
50% of the total of (a) such holder’s
Restricted Shares (as defined below) plus (b) any other holders’ Restricted Shares
received by such holder pursuant to a permitted Transfer in the circumstances set
forth in Section 4.04(b)(iii)(D) or Section 4.04(b)(iii)(F) (collectively, “Permitted
Transferee Shares”) minus (c) any of such holder’s Restricted Shares transferred
by such holder pursuant to a permitted Transfer in the circumstances set forth in
Section 4.04(b)(iii), provided, however, that any Permitted Transferee Shares shall
not be included in this calculation if the inclusion of such Permitted Transferee
Shares would allow the original holder of such Permitted Transferee Shares and
each subsequent holder of such Permitted Transferee Shares to Transfer more
shares than such holders would have been entitled to Transfer if such Permitted
Transferee Shares had never been Transferred, as determined by the Secretary of
the Corporation in its sole discretion,
minus the number of shares sold, if
(II)
any, by such holder pursuant to the Initial Public Offering (as defined below).
(2)
The “Restricted Shares” of each holder
of Class A Common Stock or Non-Voting Class A Common Stock is the sum of
(I) the total number of shares of Common Stock held by such holder at the time
immediately following the conversion described in Section 4.02(b) (but prior to
the completion of the Initial Public Offering) (the “Restriction Effective
Time”) plus (II) the total number of shares of Common Stock issuable upon the
exercise of all options, warrants or other rights in existence at the Restriction
Effective Time (whether vested or unvested) held by such holder.
Class B Common Stock and Non-Voting Class B Common
(ii)
Stock. Subject to Section 4.04(b)(iv), until (and including) the date that is three
years from the Effective Time, no holder of a share of Class B Common Stock or
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Non-Voting Class B Common Stock may Transfer such share of Class B Common
Stock or Non-Voting Class B Common Stock, except in the circumstances set forth
in Section 4.04(b)(iii).
(iii) Exceptions to Transfer Restrictions. Notwithstanding
Section 4.04(b)(i) and Section 4.04(b)(ii), the transfer restrictions set forth in this
Section 4.04(b) shall not apply to the following permitted Transfers:
sales by a holder of shares of Class A Common
(A)
Stock or Non-Voting Class A Common Stock pursuant to a firm-commitment,
underwritten initial public offering of the Corporation’s Class A Common Stock
(the “Initial Public Offering”) or subsequent Transfers of such shares;
(B)
the Transfer of any shares of Class A Common Stock
issued by the Corporation following the Effective Time whether or not pursuant to
the Initial Public Offering, provided that the Board of Directors resolves that such
shares shall be free of the transfer restrictions set forth in this Section 4.04(b) and
shall not bear the restrictive legend set forth in Section 4.04(b)(iv);
(C)
any Transfer of any shares of Common Stock to the
Corporation or an affiliate thereof;
(D)
any Transfer of any shares of Common Stock to an
affiliate of the original holder of such shares or from such affiliate back to the
original holder, provided that if any such affiliated transferee stockholder (or
successor to all or substantially all of the assets of such stockholder or any further
such successor) at any time fails to be affiliated with the original holder of such
shares (except by reason of death of the original holder of such shares), such shares
shall be Transferred back to the original holder of such shares to extent permitted
by law (which Transfer back shall be reflected on the books and records of the
Corporation at the time such stockholder failed to be affiliated with the original
holder of such shares);
any Transfer of any shares of Class A Common
(E)
Stock permitted pursuant to policies established by the Board of Directors for the
purpose of facilitating estate planning or administration, including without
limitation as to the use of revocable trusts; or
any Transfer of any shares of Common Stock by a
(F)
stockholder to any Person that succeeds to all or substantially all of the assets of
such stockholder, whether by merger, consolidation, amalgamation, sale of
substantially all assets or other similar transactions.
(iv)

Restrictive Legend; Removal of Transfer Restrictions.

(A)
Each share of Class A Common Stock and
Non-Voting Class A Common Stock, whether or not Transferred pursuant to
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Section 4.04(b)(iii), shall be bound by the transfer restrictions set forth in this
Section 4.04(b) and shall bear the following legend until the expiration of the
Additional Restricted Period, and each share of Class B Common Stock and
Non-Voting Class B Common Stock, whether or not Transferred pursuant to
Section 4.04(b)(iii), shall be bound by the transfer restrictions set forth in this
Section 4.04(b) and shall bear the following legend until the date set forth in
Section 4.04(b)(ii), except, in each case, for any share of Common Stock
Transferred pursuant to Section 4.04(b)(iii)(A), Section 4.04(b)(iii)(B), Section
4.04(b)(iii)(C) or Section 4.04(b)(iii)(E) (but, with respect to Section 4.04(b)(iii)(B)
or Section 4.04(b)(iii)(E), only to the extent approved by the Board of Directors or
pursuant to the policies of the Board of Directors as described in such Sections) and
any Additional Restricted Period Tradable Shares transferred pursuant to the
exception in Section 4.04(b)(i)(B):
THE SHARES OF COMMON STOCK REPRESENTED BY THIS
CERTIFICATE, OR ANY BENEFICIAL INTEREST THEREIN, MAY NOT BE
OFFERED, SOLD, PLEDGED OR OTHERWISE TRANSFERRED TO ANY
PERSON EXCEPT IN COMPLIANCE WITH THE REQUIREMENTS SET
FORTH IN SECTION 4.04(B) OF THE THIRD AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION OF THIS CORPORATION, AND NO
PERSON WHO RECEIVES SUCH SHARES IN CONNECTION WITH A
TRANSFER THAT DOES NOT MEET THE REQUIREMENTS PRESCRIBED
IN SUCH SECTION IS ENTITLED TO OWN OR TO BE REGISTERED AS
THE RECORD HOLDER OF SUCH SHARES OF COMMON STOCK. EACH
HOLDER OF THIS CERTIFICATE, BY ACCEPTING THE SAME, ACCEPTS
AND AGREES TO ALL OF THE FOREGOING.
Upon an instruction from the Secretary of the
(B)
Corporation that the legend set forth in Section 4.04(b)(iv)(A) may be removed
from any share of Common Stock, in compliance with the terms set forth in Section
4.04(b)(iv)(A), the registrar and transfer agent of such share of Common Stock
shall cancel the certificate or certificates (or book-entry interest) representing such
share and issue to the holder thereof (or to its transferee) a new certificate or
certificates (or book-entry interest) representing such share, registered in the name
of the holder thereof (or its transferee), that does not bear the legend set forth in
Section 4.04(b)(iv)(A).
(C)
The Corporation may, from time to time, establish
such policies and procedures relating to the transfer restrictions set forth in this
Section 4.04(b), including the issuance of stock certificates (or book-entry interest)
with respect thereto, as it may deem necessary or advisable, and may request that
holders of shares of Common Stock subject to such transfer restrictions furnish
affidavits or other proof to the Corporation as it deems necessary to verify the
ownership of such Common Stock and to confirm whether a Transfer of such
shares of Common Stock would violate such transfer restrictions. A determination
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by the Secretary of the Corporation as to whether a Transfer of shares of Common
Stock would violate these transfer restrictions shall be conclusive.
(c)

[Conversion of Non-Voting Common Stock.]Conversion.

(i)
Class A Common Stock. The Class A Common Stock is not
convertible into any other class of capital stock.
(ii)
[(i) Upon a transfer]Automatic Conversion of Non-Voting
Class A Common Stock. Upon a Transfer by any holder of any issued and
outstanding shares of Non-Voting [Common Stock (other than a subsidiary of the
Corporation) to a person]Class A Common Stock to a Person other than any
Related Person of such holder, the shares of Non-Voting Class A Common Stock
so transferred shall automatically, without any action on part of the transferor, the
transferee or the Corporation, be converted into an equal number of shares of
[Voting]Class A Common Stock upon the consummation of such
[transfer.]Transfer. Upon surrender of the certificate or certificates (or book-entry
interest) representing the shares so transferred and converted, the Corporation shall
issue and deliver, in accordance with the surrendering holder’s instructions, the
certificate or certificates (or book-entry interest) representing the shares of
[Voting]Class A Common Stock into which such transferred shares of Class
A Non-Voting Common Stock have been converted.
[(ii)

]

(iii) Optional Conversion of Non-Voting Class A Common
Stock. The shares of Non-Voting Class A Common Stock shall be convertible into
shares of [Voting]Class A Common Stock on a one-to-one basis at any time and
from time to time at the option of the holder. Any such conversion shall be effected
by the surrender to the Corporation of the certificate or certificates (or book-entry
interest) representing the Non-Voting Class A Common Stock, together with
written notice by the holder of such Non-Voting Class A Common Stock, stating
that such holder desires to convert the shares of Non-Voting Class A Common
Stock, or a stated number of such shares represented by such certificate or
certificates (or book-entry interest), into an equal number of shares of [the Voting
Common Stock. Such notice shall also state the name or names (with addresses)
and denominations in which the certificate or certificates for shares of Voting
Common Stock are to be issued and shall include instructions for the delivery
thereof.]Class A Common Stock. Such shares of Class A Common Stock shall be
issued in the name of the holder of the Non-Voting Class A Common Stock
surrendered. The Corporation shall promptly upon receipt of such notice and
certificates (or book-entry interest), issue and deliver, in accordance with the
surrendering holder’s instructions[ the certificate or certificates], the certificate or
certificates (or book-entry interest) evidencing the shares of [Voting]Class A
Common Stock issuable upon such conversion, and the Corporation [will]shall
deliver to the converting holder a certificate (or book-entry interest) representing
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any [Non-Voting Common Stock shares]shares of Non-Voting Class A Common
Stock which were represented by the certificate or certificates (or book-entry
interest) delivered to the Corporation in connection with such conversion that were
not converted. Such conversion, to the extent permitted by law, shall be deemed to
have been effected as of the close of business on the date on which such
surrendered certificate or certificates (or book-entry interest) shall have been
received by the Corporation.
(iv)
Optional Conversion of Non-Voting Class B Common
Stock. The shares of Non-Voting Class B Common Stock shall be convertible into
shares of Class B Common Stock on a one-to-one basis at any time and from time
to time at the option of the holder. Any such conversion shall be effected by the
surrender to the Corporation of the certificate or certificates (or book-entry interest)
representing the Non-Voting Class B Common Stock, together with written notice
by the holder of such Non-Voting Class B Common Stock, stating that such holder
desires to convert the shares of Non-Voting Class B Common Stock, or a stated
number of such shares represented by such certificate or certificates (or book-entry
interest), into an equal number of shares of Class B Common Stock. Such shares of
Class B Common Stock shall be issued in the name of the holder of the Non-Voting
Class B Common Stock surrendered. The Corporation shall promptly upon receipt
of such notice and certificates (or book-entry interest), issue and deliver, in
accordance with the surrendering holder’s instructions, the certificate or certificates
(or book-entry interest) evidencing the shares of Class B Common Stock issuable
upon such conversion, and the Corporation shall deliver to the converting holder a
certificate (or book-entry interest) representing any shares of Non-Voting Class B
Common Stock which were represented by the certificate or certificates (or
book-entry interest) delivered to the Corporation in connection with such
conversion that were not converted. Such conversion, to the extent permitted by
law, shall be deemed to have been effected as of the close of business on the date on
which such surrendered certificate or certificates (or book-entry interest) shall have
been received by the Corporation.
(v)
Automatic Conversion of Class B Common Stock and
Non-Voting Class B Common Stock.
(A)
Upon Transfer or Death. Each share of Class B
Common Stock and Non-Voting Class B Common Stock shall automatically,
without any further action, convert into one fully paid and nonassessable share of
Class A Common Stock upon any Transfer of such share (and such conversion shall
be deemed to have been made at the time such Transfer occurred) or upon the death
of a stockholder who is a natural person, except for an automatic Transfer back to
the original holder pursuant to the proviso in Section 4.04(b)(iii)(D) and except for
the following permitted Transfers:
any Transfer of any shares of Class B
(1)
Common Stock or Non-Voting Class B Common Stock to an affiliate of the
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original holder of such shares or from such affiliate back to the original holder,
provided that if any such affiliated transferee stockholder (or successor to all or
substantially all of the assets of such stockholder or any further such successor)
at any time fails to be affiliated with the original holder of such shares for any
reason (including by reason of death of the original holder of such shares), each
share of such Class B Common Stock and Non-Voting Class B Common Stock
held by such stockholder shall automatically, without any further action,
convert into one fully paid and nonassessable share of Class A Common Stock
(and such conversion shall be deemed to have been made at the time such
stockholder failed to be affiliated with the original holder of such shares); or
(2)
any Transfer of any shares of Class B
Common Stock or Non-Voting Class B Common Stock by a stockholder who is
not a natural person to any Person that succeeds to all or substantially all of the
assets of such stockholder, whether by merger, consolidation, amalgamation,
sale of substantially all assets or other similar transactions.
(B)
Class B Threshold. Each share of Class B Common
Stock that is held at any time by a stockholder who, together with such
stockholder’s affiliates (as defined in Article 6), owns less than 4,960,491 shares of
Common Stock (the “Class B Threshold”), shall, automatically and without any
further action, be converted into one share of Class A Common Stock, and each
share of Non-Voting Class B Common Stock that is held at any time by a
stockholder who, together with such stockholder’s affiliates, does not meet the
Class B Threshold shall, automatically and without any further action, be converted
into one share of Non-Voting Class A Common Stock.
(vi)
Option to Convert Class B Common Stock or Non-Voting
Class B Common Stock upon Change of Control of Holder.
(A)
Upon any Change of Control of a holder of Class B
Common Stock or Non-Voting Class B Common Stock, the Corporation may elect
to cause all or any of the shares of Class B Common Stock held by such holder to be
converted into Class A Common Stock (or cause all or any of the shares of
Non-Voting Class B Common Stock held by such holder to be converted into
Non-Voting Class A Common Stock).
(B)
If the Corporation elects to cause the conversion of
any shares pursuant to Section 4.04(c)(vi)(A), it shall deliver a notice to the holder
of such shares, indicating the date on which such shares shall be converted (which
shall be no more than 30 days from the date of such notice), and upon such date,
such shares of Class B Common Stock shall be converted into shares of Class A
Common Stock, and such shares of Non-Voting Class B Common Stock shall be
converted into Non-Voting Class A Common Stock.
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(C)
The Corporation may elect to cause the conversion
of shares pursuant to Section 4.04(c)(vi)(A) at any time following a Change of
Control of the holder of such shares, provided that if the holder of such shares
delivers written notice to the Secretary of the Corporation indicating (1) its
intention to engage in a Change of Control or (2) that a Change of Control has
occurred, the Corporation may only elect to cause the conversion of such shares
with respect to such Change of Control by delivering the notice described in
Section 4.04(c)(vi)(A) during the 30-day period commencing on the occurrence of
the Change of Control or receipt of such notice, whichever is later.
(vii)

Reservation of Stock.

(A)
Class A Common Stock. The Corporation shall at all
times reserve and keep available out of its authorized but unissued shares of Class
A Common Stock, solely for the purpose of effecting the conversion of the shares
of Non-Voting Class A Common Stock, Class B Common Stock and Non-Voting
Class B Common Stock such number of its shares of Class A Common Stock as
shall from time to time be sufficient to effect the conversion of all outstanding
shares of Non-Voting Class A Common Stock, Class B Common Stock and
Non-Voting Class B Common Stock into shares of Class A Common Stock.
(B)
Class B Common Stock. The Corporation shall at all
times reserve and keep available out of its authorized but unissued shares of Class
B Common Stock, solely for the purpose of effecting the conversion of the shares
of Non-Voting Class B Common Stock such number of its shares of Class B
Common Stock as shall from time to time be sufficient to effect the conversion of
all outstanding shares of Non-Voting Class B Common Stock into shares of Class B
Common Stock.
(viii) Policies and Procedures. The Corporation may, from time
to time, establish such policies and procedures relating to the conversion of
Non-Voting Class A Common Stock, Class B Common Stock and Non-Voting
Class B Common Stock and the general administration of this multi-class common
stock structure, including the issuance of stock certificates (or book-entry interest)
with respect thereto, as it may deem necessary or advisable, and may request that
holders of shares of Non-Voting Class A Common Stock, Class B Common Stock
or Non-Voting Class B Common Stock furnish affidavits or other proof to the
Corporation as it deems necessary to verify the ownership of such Non-Voting
Class A Common Stock, Class B Common Stock or Non-Voting Class B Common
Stock and to confirm that a conversion of such Non-Voting Class A Common Stock,
Class B Common Stock or Non-Voting Class B Common Stock has not occurred.
A determination by the Secretary of the Corporation that a Transfer results in a
conversion shall be conclusive.
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Effect of Conversion on Converted Stock.

(A)
Conversion to Class A Common Stock. Upon any
conversion of Non-Voting Class A Common Stock, Class B Common Stock or
Non-Voting Class B Common Stock into Class A Common Stock, all rights of the
holder of such shares of Non-Voting Class A Common Stock, Class B Common
Stock or Non-Voting Class B Common Stock shall cease, and the Person or
Persons in whose name or names the certificate or certificates (or book-entry
interest) representing the shares of Class A Common Stock are to be issued shall be
treated for all purposes as having become the record holder or holders of such
shares of Class A Common Stock. Shares of Non-Voting Class A Common Stock,
Class B Common Stock or Non-Voting Class B Common Stock that are converted
into shares of Class A Common Stock as provided in this Section 4.04(c) shall be
retired and may not be reissued.
(B)
Conversion to Class B Common Stock. Upon any
conversion of Non-Voting Class B Common Stock into Class B Common Stock, all
rights of the holder of such shares of Non-Voting Class B Common Stock shall
cease, and the Person or Persons in whose names or names the certificate or
certificates (or book-entry interest) representing the shares of Class B Common
Stock are to be issued shall be treated for all purposes as having become the record
holder or holders of such shares of Class B Common Stock. Shares of Non-Voting
Class B Common Stock that are converted into shares of Class B Common Stock as
provided in this Section 4.04(c) shall be retired and may not be reissued.
(d)
[Concurrently with the filing of this Second Amended and Restated
Certificate of Incorporation with the Secretary of State of Delaware, all shares of
common stock outstanding immediately prior to such filing shall be redesignated as
Voting Common Stock, and all rights exercisable or convertible into common stock
outstanding immediately prior to such filing shall be redesignated exercisable or
convertible into Voting Common Stock. ]Identical Rights. Except as expressly
provided in this Certificate of Incorporation, Class A Common Stock, Non-Voting
Class A Common Stock, Class B Common Stock and Non-Voting Class B
Common Stock shall have the same rights and privileges and rank equally, share
ratably and be identical in all respects as to all matters.
(i)
Dividends. Subject to the preferences applicable to any
series of Preferred Stock outstanding at any time, the holders of the Common Stock
shall be entitled to share equally, on a per share basis, in such dividends and other
distributions of cash, property or shares of stock of the Corporation as may be
declared by the Board of Directors from time to time with respect to the Common
Stock out of assets or funds of the Corporation legally available therefor; provided,
however, that in the event that such dividend is paid in the form of shares of
Common Stock or rights to acquire Common Stock, the holders of Class A
Common Stock shall receive Class A Common Stock or rights to acquire Class A
Common Stock, as the case may be; the holders of Non-Voting Class A Common
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Stock shall receive Non-Voting Class A Common Stock or rights to acquire
Non-Voting Class A Common Stock, as the case may be; the holders of Class B
Common Stock shall receive Class B Common Stock or rights to acquire Class B
Common Stock, as the case may be; and the holders of Non-Voting Class B
Common Stock shall receive Non-Voting Class B Common Stock or rights to
acquire Non-Voting Class B Common Stock, as the case may be.
Liquidation. Subject to the preferences applicable to any
(ii)
series of Preferred Stock outstanding at any time, in the event of the voluntary or
involuntary liquidation, dissolution, distribution of assets or winding up of the
Corporation, the holders of the Common Stock shall be entitled to share equally, on
a per share basis, all assets of the Corporation of whatever kind available for
distribution to the holders of Common Stock.
(iii) Subdivision or Combinations. If the Corporation in any
manner subdivides or combines the outstanding shares of one class of Common
Stock, the outstanding shares of the other class of Common Stock will be
subdivided or combined in the same manner.
(iv)
Equal Treatment in a Change of Control or any Merger of
the Corporation. In connection with any Change of Control of the Corporation,
shares of Common Stock shall be treated equally, identically and ratably, on a per
share basis, with respect to any consideration into which such shares are converted
or any consideration paid or otherwise distributed to stockholders of the Company,
unless different treatment of the shares of each such class is approved by the
affirmative vote of the holders of a majority of the outstanding shares of Class A
Common Stock, Non-Voting Class A Common Stock, Class B Common Stock and
Non-Voting Class B Common Stock, each voting separately as a class. Any merger
or consolidation of the Company with or into any other entity, which is not a
Change of Control of the Corporation, shall require approval by the affirmative
vote of the holders of a majority of the outstanding shares of Class A Common
Stock, Non-Voting Class A Common Stock, Class B Common Stock and
Non-Voting Class B Common Stock, each voting separately as a class, unless (A)
the shares of Class A Common Stock, Non-Voting Class A Common Stock, Class
B Common Stock and Non-Voting Class B Common Stock remain outstanding and
no other consideration is received in respect thereof or (B) such shares are
converted on a pro rata basis into shares of the surviving or parent entity in such
transaction having identical rights as such shares had before such merger or
consolidation.
Change to Rights or Reclassification. Any amendment,
(v)
alteration, repeal or addition to, or adoption of any provision inconsistent with, the
rights or terms of the Class A Common Stock, Non-Voting Class A Common Stock,
Class B Common Stock or Non-Voting Class B Common Stock (including any
reclassification, conversion or exchange of such shares), whether by merger,
consolidation or otherwise, shall require approval by the affirmative vote of the
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holders of a majority of the outstanding shares of Class A Common Stock,
Non-Voting Class A Common Stock, Class B Common Stock and Non-Voting
Class B Common Stock, each voting separately as a class.

ARTICLE 5
LIMITATIONS ON [Transfer, ]OWNERSHIP[ and], TRANSFER & VOTING
[FIFTH: ]In addition to any limitations on the [transfer]Transfer of shares of the
Corporation’s capital stock set forth in [the By-Laws]this Certificate
of Incorporation or the [Corporation]Bylaws, the following shall apply to the
fullest extent permitted by law:
[(a) Definitions. As used in this Article FIFTH:]
[(i) The term “Person” shall mean a natural person,
partnership, corporation, limited liability company, entity,
government, or political subdivision, agency or instrumentality of a
government;]
[(ii) The term “Related Persons” shall mean with respect to
any Person: (A) any “affiliate” of such Person (as such term is
defined in Rule 12b-2 under the Securities Exchange Act of 1934, as
amended (the “Act”)); (B) any other Person with which such first
Person has any agreement, arrangement or understanding (whether
or not in writing) to act together for the purpose of acquiring, voting,
holding or disposing of shares of the capital stock of the Corporation
(provided no Person shall be deemed a Related Person pursuant to
this clause (B) solely as a result of such Person’s being or becoming
a party to an Investor Rights Agreement entered into by and among
the Corporation and the stockholders named therein on January 1,
2008 (the “Investor Rights Agreement”)); (C) in the case of a Person
that is a company, corporation or similar entity, any executive
officer (as defined under Rule 3b-7 under the Act) or director of
such Person and, in the case of a Person that is a partnership or
limited liability company, any general partner, managing member or
manager of such Person, as applicable; (D) in the case of any Person
that is a registered broker or dealer that has been admitted to
membership in the national securities exchange known as BATS
Exchange, Inc. or the national securities exchange known as BATS
Y-Exchange, Inc. (hereinafter, either such national securities
exchange shall be referred to generally as an “Exchange” and any
such Person, an “Exchange Member”), any Person that is associated
with the Exchange Member (as determined using the definition of
“person associated with a member” as defined under Section
3(a)(21) of the Act); (E) in the case of a Person that is a natural
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person and Exchange Member, any broker or dealer that is also an
Exchange Member with which such Person is associated; (F) in the
case of a Person that is a natural person, any relative or spouse of
such Person, or any relative of such spouse who has the same home
as such Person or who is a director or officer of the Corporation or
any of its parents or subsidiaries; (G) in the case of a Person that is
an executive officer (as defined under Rule 3b-7 under the Act) or a
director of a company, corporation or similar entity, such company,
corporation or entity, as applicable; and (H) in the case of a Person
that is a general partner, managing member or manager of a
partnership or limited liability company, such partnership or limited
liability company, as applicable; and]
[(iii) The term “beneficially own”, “own beneficially” or
any derivative thereof shall have the meaning set forth in Rule 13d-3
under the Act. ]
Section 5.01. [(b)] Limitations.
(a)
[(i)] For so long as the Corporation shall control, directly or
indirectly, an Exchange except as provided in [clause (ii]Section 5.01(b) below:
(i)
[(A)] No Person, either alone or together with its Related
Persons, may own, directly or indirectly, of record or beneficially, shares
constituting more than forty percent (40%) of any class of capital stock of the
Corporation;
[(B)] No Exchange Member, either alone or together with its
(ii)
Related Persons, may own, directly or indirectly, of record or beneficially, shares
constituting more than twenty percent (20%) of any class of capital stock of the
Corporation; and
(iii) [(C)] No Person, either alone or together with its Related
Persons, at any time may, directly, indirectly or pursuant to any voting trust,
agreement, plan or other arrangement[ (other than the Investor Rights Agreement)],
vote or cause the voting of shares of the capital stock of the Corporation or give any
consent or proxy with respect to shares representing more than twenty percent
(20%) of the voting power of the then issued and outstanding capital stock of the
Corporation, nor may any Person, either alone or together with its Related Persons,
enter into any agreement, plan or other arrangement [(other than the Investor Rights
Agreement) ]with any other Person, either alone or together with its Related
Persons, under circumstances that would result in the shares of capital stock of the
Corporation that are subject to such agreement, plan or other arrangement not being
voted on any matter or matters or any proxy relating thereto being withheld, where
the effect of such agreement, plan or other arrangement would be to enable any
Person, either alone or together with its Related Persons, to vote, possess the right
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to vote or cause the voting of shares of the capital stock of the Corporation that
would represent more than twenty percent (20%) of said voting power.
(b)

[(ii)] Subject to clauses [(iii]Section 5.01(c) and [(iv]Section 5.01(d)

below:
[(A) The limitations in clauses (i)(A) and (i)(C) above shall not
apply in the case of any class of stock that does not have the right by its terms to
vote in the election of members of the Board of Directors of the Corporation or on
other matters that may require the approval of the holders of voting shares of the
Corporation (other than matters affecting the rights, preferences or privileges of
said class of stock); and]
(i)
For purposes of Section 5.01(a)(i) and Section 5.01(a)(ii),
the Class A Common Stock, the Non-Voting Class A Common Stock, the Class B
Common Stock, the Non-Voting Class B Common Stock and any series of
Preferred Stock shall be considered one class of capital stock of the Corporation;
(ii)
[(B)] The limitations in [clauses (i]Section 5.01(a)([A]i) and
[(i)(C]Section 5.01(a)(iii) above (except with respect to Exchange Members and
their Related Persons) may be waived by the Board of Directors[ of the Corporation]
pursuant to a resolution duly adopted by the Board of Directors, if, in connection
with taking such action, the Board of Directors adopts a resolution stating that it is
the determination of [such]the Board of Directors that such action will not impair
the ability of an Exchange to carry out its functions and responsibilities as an
“exchange” under the Exchange Act and the rules and regulations promulgated
thereunder, that it is otherwise in the best interests of the Corporation, its
stockholders and the Exchange, and that it will not impair the ability of the United
States Securities and Exchange Commission (the “Commission”) to enforce
the Exchange Act and the rules and regulations promulgated thereunder, and such
resolution shall not be effective until it is filed with and approved by the
Commission. In making the determinations referred to in the immediately
preceding sentence, the Board of Directors may impose on the Person in question
and its Related Persons such conditions and restrictions that it may in its sole
discretion deem necessary, appropriate or desirable in furtherance of the objectives
of the Exchange Act and the rules and regulations promulgated thereunder, and the
governance of the applicable Exchange.
(c)
[(iii)] Notwithstanding [clauses (ii]Section 5.01(b)([A]i) and
[(ii)(B]Section 5.01(b)(iii) above, in any case where a Person, either alone or
together with its Related Persons, would own or vote more than any of the above
percentage limitations upon consummation of any proposed sale, assignment or
[transfer]Transfer of the Corporation’s capital stock, such sale, assignment or
[transfer]Transfer shall not become effective until the Board of Directors[ of the
Corporation] shall have determined, by resolution, that such Person and its Related
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Persons are not subject to any applicable “statutory disqualification” (within the
meaning of Section 3(a)(39) of the Exchange Act).
[(iv)] Notwithstanding [clauses (ii]Section 5.01(b)([A]i) and
(d)
[(ii)(B]Section 5.01(b)(iii) above, and without giving effect to same, any Exchange
Member that, either alone or together with its Related Persons, proposes to own,
directly or indirectly, of record or beneficially, shares of the capital stock of the
Corporation constituting more than twenty percent (20%) of the outstanding shares
of any class of capital stock of the Corporation (the Class A Common Stock, the
Non-Voting Class A Common Stock, the Class B Common Stock, the Non-Voting
Class B Common Stock and any series of Preferred Stock being considered one
class of capital stock of the Corporation for this purpose); and any Person that,
either alone or together with its Related Persons, proposes to own, directly or
indirectly, of record or beneficially, shares of the capital stock of the Corporation
constituting more than forty percent (40%) of the outstanding shares of any class of
capital stock of the Corporation (the Class A Common Stock, the Non-Voting Class
A Common Stock, the Class B Common Stock, the Non-Voting Class B Common
Stock and any series of Preferred Stock being considered one class of capital stock
of the Corporation for this purpose), or to exercise voting rights, or grant any
proxies or consents with respect to shares of the capital stock of the Corporation
constituting more than twenty percent (20%) of the voting power of the then issued
and outstanding shares of capital stock of the Corporation, shall have delivered to
the Board of Directors [of the Corporation ]a notice in writing, not less than
forty-five (45) days (or any shorter period to which said Board of Directors shall
expressly consent), before the proposed ownership of such shares, or the proposed
exercise of said voting rights or the granting of said proxies or consents, of its
intention to do so.
Section 5.02. [(c)] Required Notices.
[(i)] Any Person that, either alone or together with its Related
(a)
Persons, owns, directly or indirectly (whether by acquisition or by a change in the
number of shares outstanding), of record or beneficially, five percent (5%) or more
of the then outstanding shares of capital stock of the Corporation (excluding shares
of any class of stock that does not have the right by its terms to vote generally in the
election of members of the Board of Directors[ of the Corporation]) shall,
immediately upon acquiring knowledge of its ownership of five percent (5%) or
more of the then outstanding shares of such stock, give the Board of Directors
written notice of such ownership, which notice shall state: [(A)](i) such Person’s
full legal name; [(B)](ii) such Person’s title or status and the date on which such
title or status was acquired; [(C)](iii) such Person’s (and its Related Person’s)
approximate ownership interest of the Corporation; and [(D)](iv) whether such
Person has the power, directly or indirectly, to direct the management or policies of
the Corporation, whether through ownership of securities, by contract or otherwise.
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(b)
[(ii)] Each Person required to provide written notice pursuant to
[subparagraph (c)(i) of this Article FIFTH]Section 5.02(a) above shall update such
notice promptly after any change in the contents of that notice; provided that no
such updated notice shall be required to be provided to the Board of Directors: [(A)]
(i) in the event of an increase or decrease in the ownership percentage so reported
of less than one percent (1%) of the then outstanding shares of any class of capital
stock (such increase or decrease to be measured cumulatively from the amount
shown on the last such notice, and the Class A Common Stock, the Non-Voting
Class A Common Stock, the Class B Common Stock, the Non-Voting Class B
Common Stock and any series of Preferred Stock being considered one class of
capital stock of the Corporation for this purpose), unless any increase or decrease of
less than one percent (1%) results in such Person owning more than twenty percent
(20%) or more than forty percent (40%) of the shares of any class of capital stock
then outstanding (at a time when such Person previously owned less than such
percentages) (the Class A Common Stock, the Non-Voting Class A Common Stock,
the Class B Common Stock, the Non-Voting Class B Common Stock and any series
of Preferred Stock being considered one class of capital stock of the Corporation
for this purpose) or such Person owning less than twenty percent (20%) or less than
forty percent (40%) of the shares of any class of capital stock then outstanding (at a
time when such Person previously owned more than such percentages) (the Class A
Common Stock, the Non-Voting Class A Common Stock, the Class B Common
Stock, the Non-Voting Class B Common Stock and any series of Preferred Stock
being considered one class of capital stock of the Corporation for this purpose); or
[(B)](ii) in the event the Corporation issues additional shares of capital stock (or
securities convertible into capital stock) or takes any other action that dilutes the
ownership of such Person, or acquires or redeems shares of outstanding capital
stock or takes any other action that increases the ownership of such Person, in each
case without any change in the number of shares held by such Person.
[(iii)] The Board of Directors [of the Corporation ]shall have the
(c)
right to require any Person reasonably believed to be subject to and in violation of
this Article [FIFTH]5 to provide the Corporation complete information as to all
shares of stock of the Corporation owned, directly or indirectly, of record or
beneficially, by such Person and its Related Persons and as to any other factual
matter relating to the applicability or effect of this Article [FIFTH]5 as may
reasonably be requested of such Person.
Section 5.03. [(d)] Effect of Purported Transfers and Voting in Violation
of this Article. If any stockholder purports to sell, [transfer]Transfer, assign or
pledge to any Person, other than the Corporation, any shares of the Corporation that
would violate the provisions of this Article [FIFTH,]5 other than Section 5.02, then
the Corporation shall record on the books of the Corporation the [transfer]Transfer
of only that number of shares that would not violate the provisions of this Article
[FIFTH]5 and shall treat the remaining shares as owned by the purported transferor,
for all purposes, including without limitation, voting, payment of dividends and
distributions with respect to such shares, whether upon liquidation or otherwise. If
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any stockholder purports to vote, or to grant any proxy or enter into any agreement,
plan or other arrangement relating to the voting of, shares that would violate the
provisions of this Article [FIFTH,]5 other than Section 5.02, then the Corporation
shall not honor such vote, proxy, agreement, plan or other arrangement to the extent
that such provisions would be violated, and any shares subject to that arrangement
shall not be entitled to be voted to the extent of such violation.
Section 5.04. [(e)] Right to Redeem Shares Purportedly Transferred in
Violation of this Article. If any stockholder purports to sell, [transfer]Transfer,
assign, pledge[,] or own any shares of the Corporation in violation of the provisions
of this Article [Fifth,]5 other than Section 5.02, then the Corporation shall have the
right to, and shall promptly after confirming such violation and to the extent funds
are legally available, redeem the shares sold, transferred, assigned, pledged[,] or
owned in violation of the provisions of this Article [Fifth]5 (other than Section
5.02) for a price per share equal to the fair market value of those shares[.] (such fair
market being determined as the volume-weighted average price per share of the
Class A Common Stock during the five (5) business days immediately preceding
the date of such redemption). Written notice shall be given by the Secretary of the
Corporation to the holder or holders of record with respect to the redeemable shares
at the address of the holder or holders of record appearing on the books of the
Corporation, which notice shall specify a date for redemption of the shares that
shall be not less than ten (10) days nor more than thirty (30) days from the date of
such notice. Any shares that have been so called for redemption shall not be
deemed outstanding shares for the purpose of voting or determining the total
number of shares entitled to vote on any matter on and after the date on which
written notice of redemption has been given to the holder or holders of those shares
if a sum sufficient to redeem such shares shall have been irrevocably deposited or
set aside to pay the redemption price to the holder or holders of the shares upon
surrender of certificates for those shares. Written notice shall be given by the
Secretary of the Corporation to all holders of record appearing on the books of the
Corporation of any redemption by the Corporation (including, without limitation, a
redemption pursuant to this [clause (e)]Section 5.04) (in each case, a
“Redemption”) not more than ten (10) days after consummation of the
Redemption, which notice shall specify the number of shares outstanding after the
Redemption of each class of the Corporation’s capital stock.

ARTICLE 6
CERTAIN DEFINED TERMS
Section 6.01. Definitions. The following terms, where used in this
Certificate of Incorporation, shall have the meanings ascribed to such terms below:
An “affiliate” of, or a Person “affiliated” with, a specified Person,
(a)
is a Person that directly, or indirectly through one or more intermediaries, controls,
or is controlled by, or is under common control with, the Person specified, and the

SR-BATS-2011-033

Exhibit 5

Page 56 of 64

term “control” (including the terms “controlling,” “controlled by” and “under
common control with”) means the possession, direct or indirect, of a majority of
the voting power of a Person, whether through the ownership of voting securities,
by contract or otherwise.
(b)
“Change in Ownership” means a transaction or series of
transactions which results in the beneficial owners of the Class B Common Stock
and Non-Voting Class B Common Stock owning in the aggregate less than a
majority of the total voting power of all outstanding securities of the Corporation
then entitled to vote generally in the election of directors, voting together as a single
class.
(c)
“Change of Control” with respect to any Person (other than a
natural person) means the occurrence of any of the following events:
(i)
the sale, encumbrance or disposition (other than
non-exclusive licenses in the ordinary course of business and the grant of security
interests in the ordinary course of business) by such Person of all or substantially all
of such Person’s assets;
(ii)
the merger or consolidation of such Person with or into any
other Person, other than a merger or consolidation which would result in the voting
securities of such Person outstanding immediately prior thereto continuing to
represent (either by remaining outstanding or by being converted into voting
securities of the surviving Person or its parent) more than fifty percent (50%) of the
total voting power represented by the voting securities of such Person or such
surviving Person or its parent outstanding immediately after such merger or
consolidation;
(iii) the recapitalization, liquidation, dissolution or other similar
transaction involving such Person, other than a recapitalization, liquidation,
dissolution, or other similar transaction that would result in the voting securities of
such Person outstanding immediately prior thereto continuing to represent (either
by remaining outstanding or being converted into voting securities of the surviving
Person or its parent) more than fifty percent (50%) of the total voting power
represented by the voting securities of such Person and more than fifty percent
(50%) of the total number of outstanding equity securities of such Person, in each
case as outstanding immediately after such recapitalization, liquidation, dissolution
or other similar transaction; or
(iv)
the issuance by such Person, in a transaction or series of
related transactions, of voting securities representing more than two percent (2%)
of the total voting power of such Person before such issuance, to any Person or
Persons acting as a group as contemplated in Rule 13d-5(b) under the Securities
Exchange Act of 1934 (or any successor provision) such that, following such
transaction or related transactions, such Person or group of Persons would hold
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more than fifty percent (50%) of the total voting power of such Person, after giving
effect to such issuance.
(d)

“Code” means the Internal Revenue Code of 1986, as amended.

(e)
amended.

“Exchange Act” means the Securities Exchange Act of 1934, as

(f)
“Person” means a natural person, partnership, corporation, limited
liability company, entity, government or political subdivision, agency or
instrumentality of a government;
(g)

“Related Persons” means with respect to any Person:
(i)

any affiliate of such Person;

(ii)
any other Person with which such first Person has any
agreement, arrangement or understanding (whether or not in writing) to act
together for the purpose of acquiring, voting, holding or disposing of shares of the
capital stock of the Corporation (provided no Person shall be deemed a Related
Person pursuant to this clause (ii) solely as a result of such Person’s being or
becoming a party to an Investor Rights Agreement entered into by and among the
Corporation and the stockholders named therein on January 1, 2008);
(iii) in the case of a Person that is a company, corporation or
similar entity, any executive officer (as defined under Rule 3b-7 under the
Exchange Act) or director of such Person and, in the case of a Person that is a
partnership or limited liability company, any general partner, managing member or
manager of such Person, as applicable;
in the case of any Person that is a registered broker or dealer
(iv)
that has been admitted to membership in the national securities exchange known as
BATS Exchange, Inc. or the national securities exchange known as BATS
Y-Exchange, Inc. (hereinafter, either such national securities exchange shall be
referred to generally as an “Exchange” and any such Person, an “Exchange
Member”), any Person that is associated with the Exchange Member (as
determined using the definition of “person associated with a member” as defined
under Section 3(a)(21) of the Exchange Act);
(v)
in the case of a Person that is a natural person and Exchange
Member, any broker or dealer that is also an Exchange Member with which such
Person is associated;
(vi)
in the case of a Person that is a natural person, any relative or
spouse of such Person, or any relative of such spouse who has the same home as
such Person or who is a director or officer of the Corporation or any of its parents or
subsidiaries;
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(vii) in the case of a Person that is an executive officer (as defined
under Rule 3b-7 under the Exchange Act) or a director of a company, corporation
or similar entity, such company, corporation or entity, as applicable; and
(viii) in the case of a Person that is a general partner, managing
member or manager of a partnership or limited liability company, such partnership
or limited liability company, as applicable.
The term “beneficially own,” “own beneficially” or any derivative
(h)
thereof shall have the meaning set forth in Rule 13d-3 under the Exchange Act.
(i)
“Transfer” of a share of stock means any sale, assignment, transfer,
conveyance, hypothecation or other transfer or disposition of such share or any
legal or beneficial interest in such share, whether or not for value and whether
voluntary or involuntary or by operation of law. A “Transfer” shall also include,
without limitation, a transfer of a share stock to a broker or other nominee
(regardless of whether or not there is a corresponding change in beneficial
ownership), or the transfer of, or entering into a binding agreement with respect to,
Voting Control over a share of stock by proxy or otherwise; provided, however, that
the granting of a proxy to officers or directors of the Corporation at the request of
the Board of Directors in connection with actions to be taken at an annual or special
meeting of stockholders shall not be considered a “Transfer” within the meaning
of this Article 6.
“Voting Control” with respect to a share of stock shall mean the
(j)
power (whether exclusive or shared) to vote or direct the voting of such share of
stock by proxy, voting agreement or otherwise.

ARTICLE 7
BOARD OF DIRECTORS
Section 7.01. Power and Authority. The business and affairs of the
Corporation shall be managed by or under the direction of a board of directors (the
“Board of Directors”). In addition to the powers and authority expressly
conferred by law, this Certificate of Incorporation or the Bylaws, the Board of
Directors is hereby empowered to exercise all such powers and to do all such acts
and things as may be exercised or done by the Corporation.
Section 7.02. Number of Directors. The number of directors may be
increased or decreased from time to time by a resolution adopted by the Board of
Directors.
Section 7.03. Election of Directors.[SIXTH: The number of directors may
be increased or decreased from time to time by a resolution adopted by the Board of
Directors.] Directors shall be elected by the stockholders of the Corporation
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pursuant to and in accordance with this Certificate of Incorporation and the
[By-Laws of the Corporation. Election of directors need not be by written ballot
unless the By-Laws of the Corporation shall so provide. The Board of Directors or
any individual director may be removed from office in accordance with the
By-Laws of the Corporation.]Bylaws.
Section 7.04. No Cumulative Voting; No Written Ballot. There shall be no
cumulative voting in the election of directors. Election of directors need not be by
written ballot unless the Bylaws so provide.
Section 7.05. Removal of Directors. The Board of Directors or any
individual director may be removed from office in accordance with the Bylaws.
Section 7.06. Directors Elected by Preferred Stockholders.
Notwithstanding anything else contained herein, whenever the holders of one or
more classes or series of Preferred Stock shall have the right, voting separately as a
class or series, to elect directors, the election, term of office, filling of vacancies,
removal and other features of such directorships shall be governed by the terms of
the resolution or resolutions adopted by the Board of Directors pursuant to Section
4.03(a) applicable thereto, and such directors so elected shall not be subject to the
provisions of this Article 7 unless otherwise provided therein.

ARTICLE 8
DURATION
[SEVENTH: ]The duration of the Corporation shall be perpetual.
[By-Laws]

ARTICLE 9
BYLAWS
Section 9.01. Authority of the Board to Adopt, Amend or
Repeal.[EIGHTH:] The Board of Directors shall have the power to adopt, amend
or repeal [By-Laws of the Corporation. The By-Laws of the Corporation may also
be amended or repealed, or new By-Laws of the Corporation may be adopted, by
action taken by the stockholders of the Corporation. All amendments to the
Corporation’s By-Laws must be made in accordance with procedures set out in the
By-Laws of the Corporation.]the Bylaws of the Corporation (the “Bylaws”).
Section 9.02. Authority of the Stockholders to Adopt, Amend or Repeal.
(a)
Prior to Change in Ownership. Prior to any Change in Ownership,
the stockholders may adopt, amend or repeal the Bylaws only with the affirmative
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vote of the holders of not less than a majority of the total voting power of all
outstanding securities of the Corporation then entitled to vote generally in the
election of directors, voting together as a single class.
(b)
Upon Change in Ownership. Immediately upon the occurrence of a
Change in Ownership and without any action on the part of the Corporation or the
stockholders, the stockholders may adopt, amend or repeal the Bylaws only with
the affirmative vote of the holders of not less than seventy percent (70%) of the
total voting power of all outstanding securities of the Corporation then entitled to
vote generally in the election of directors, voting together as a single class.

ARTICLE 10
INDEMNIFICATION
Section 10.01. [Indemnification and] Limitation of [Director ]Liability
[NINTH: ]
[(a) Indemnification. The Corporation shall provide indemnification for
members of its Board of Directors, members of committees of the Board of
Directors and of other committees of the Corporation, and its executive officers,
and may provide indemnification for its other officers and its agents and employees,
and those serving another corporation, partnership, joint venture, trust or other
enterprise at the request of the Corporation, in each case to the maximum extent
permitted by Delaware law; provided, however, that the Corporation may limit the
extent of such indemnification by individual contracts with its directors and
executive officers; and, provided, further, that the Corporation shall not be required
to indemnify any person in connection with any proceeding (or part thereof)
initiated by such person or any proceeding by such person against the Corporation
or its directors, officers, employees or other agents unless (i) such indemnification
is expressly required to be made by law, (ii) the proceeding was authorized by the
Board of Directors of the Corporation or (iii) such indemnification is provided by
the Corporation, in its sole discretion, pursuant to the powers vested in the
Corporation under the General Corporation Law of Delaware.]. A director of the
Corporation shall not be liable to the Corporation or its stockholders for monetary
damages for breach of fiduciary duty as a director to the fullest extent permitted by
Delaware Law.
Section 10.02. Indemnification of Directors. Each person (and the heirs,
executors or administrators of such person) who was or is a party or is threatened to
be made a party to, or is involved in any threatened, pending or completed action,
suit or proceeding, whether civil, criminal, administrative or investigative, by
reason of the fact that such person is or was a director or officer of the Corporation
or is or was serving at the request of the Corporation as a director or officer of
another corporation, partnership, joint venture, trust or other enterprise, shall be
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indemnified and held harmless by the Corporation to the fullest extent permitted by
Delaware Law. The right to indemnification conferred in this Article 10 shall also
include the right to be paid by the Corporation the expenses incurred in connection
with any such proceeding in advance of its final disposition to the fullest extent
authorized by Delaware Law. The right to indemnification conferred in this Article
10 shall be a contract right.
Section 10.03. Indemnification of Employees and Agents. The
Corporation may, by action of the Board of Directors, provide indemnification to
such of the employees and agents of the Corporation to such extent and to such
effect as the Board of Directors shall determine to be appropriate and authorized by
Delaware Law.
Section 10.04. Insurance. The Corporation shall have power to purchase
and maintain insurance on behalf of any person who is or was a director, officer,
employee or agent of the Corporation, or is or was serving at the request of the
Corporation as a director, officer, employee or agent of another corporation,
partnership, joint venture, trust or other enterprise against any expense, liability or
loss incurred by such person in any such capacity or arising out of such person’s
status as such, whether or not the Corporation would have the power to indemnify
such person against such liability under Delaware Law.
Section 10.05. Non-Exclusivity. The rights and authority conferred in this
Article 10 shall not be exclusive of any other right which any person may otherwise
have or hereafter acquire.
Section 10.06. No Adverse Effect of Amendment[(b) Limitation of Liability.
To the fullest extent not prohibited by the General Corporation Law of the State of
Delaware, as it exists on the date]. Neither the amendment nor repeal of this Article
10, nor the adoption of any provision of this Certificate of Incorporation [is adopted
or as such law may later be amended, no director of the Corporation shall be liable
to the Corporation or its stockholders for monetary damages for any breach of
fiduciary duty as a director. No amendment to or repeal of this Article]or the
Bylaws, nor, to the fullest extent permitted by Delaware Law, any modification of
law, shall adversely affect any right or protection of [a director of the Corporation
that exists at]any person granted pursuant hereto existing at, or arising out of or
related to any event, act or omission that occurred prior to, the time of such
amendment[ or repeal with respect to any actions taken, or inactions, prior thereto. ],
repeal, adoption or modification (regardless of when any proceeding (or part
thereof) relating to such event, act or omission arises or is first threatened,
commenced or completed).
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ARTICLE 11
MEETINGS AND ACTION OF STOCKHOLDERS
Section 11.01. Annual Meeting. An annual meeting of stockholders for
the election of directors to succeed those whose terms expire and for the transaction
of such other business as may properly come before the meeting shall be held at
such place, on such date and at such time as the Board of Directors shall determine.
Section 11.02. Special Meetings. Special meetings of the stockholders
may be called only by the Board of Directors acting pursuant to a resolution
adopted by a majority of the Board of Directors. Notwithstanding the foregoing,
whenever holders of one or more classes or series of Preferred Stock shall have the
right, voting separately as a class or series, to elect directors, such holders may call,
pursuant to the terms of the resolution or resolutions adopted by the Board of
Directors pursuant to Section 4.02(c), special meetings of holders of such Preferred
Stock.
Section 11.03. Action without Meeting.
[TENTH: Action]Prior to Change in Ownership. Prior to any
(a)
Change in Ownership, any action may be taken by the stockholders of the
Corporation, without a meeting, by written consent as and to the extent provided at
the time by [the General Corporation Law of ]Delaware Law.
(b)
Upon Change in Ownership. Immediately upon the occurrence of a
Change in Ownership and without any action on the part of the Corporation or the
stockholders, any action required or permitted to be taken at any annual or special
meeting of stockholders may be taken only upon the vote of stockholders at an
annual or special meeting duly noticed and called in accordance with Delaware
Law, as amended from time to time, and this Article 11 and may not be taken by
written consent of stockholders without a meeting, except as set forth in Section
4.04(a)(ii)(A) or Section 4.04(a)(ii)(B).

ARTICLE 12
FORUM SELECTION
The Court of Chancery of the State of Delaware shall be the sole and
exclusive forum for (i) any derivative action or proceeding brought on behalf of the
Corporation, (ii) any action asserting a claim of breach of fiduciary duty owed by
any director, officer or other employee of the Corporation to the Corporation or the
Corporation’s stockholders, (iii) any action asserting a claim arising pursuant to
any provision of Delaware Law or (iv) any action asserting a claim governed by the
internal affairs doctrine. Any person or entity purchasing or otherwise acquiring
any interest in shares of capital stock of the Corporation shall be deemed to have
notice of and consented to the provisions of this Article 12.
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ARTICLE 13
COMPROMISE OR OTHER ARRANGEMENT
[ELEVENTH: ]Whenever a compromise or arrangement is proposed
between the Corporation and its creditors or any class of them and/or between the
Corporation and its stockholders or any class of them, any court of equitable
jurisdiction within the State of Delaware may, on the application in a summary way
of the Corporation or of any creditor or stockholder thereof or on the application of
any receiver or receivers appointed for the Corporation under Section 291 of Title 8
of [the] Delaware [Code]Law or on the application of trustees in dissolution or of
any receiver or receivers appointed for the Corporation under Section 279 of Title 8
of [the] Delaware [Code]Law, order a meeting of the creditors or class of creditors,
and/or of the stockholders or class of stockholders of the Corporation, as the case
may be, to be summoned in such manner as such court directs. If a majority in
number representing three fourths in value of the creditors or class of creditors,
and/or of the stockholders or class of stockholders of the Corporation, as the case
may be, agree to any compromise or arrangement and to any reorganization of the
Corporation as consequence of such compromise or arrangement, the said
compromise or arrangement and the said reorganization shall, if sanctioned by the
court to which the said application has been made, be binding on all the creditors or
class of creditors, and/or on all the stockholders or class of stockholders, of the
Corporation, as the case may be, and also on the Corporation.
[Amendment of Certificate of Incorporation]
ARTICLE 14
SECTION 203 OPT-OUT
Section 14.01. Prior to Change in Ownership. Prior to any Change in
Ownership, the Corporation expressly elects not to be governed by Section 203 of
Delaware Law.
Section 14.02. Upon Change in Ownership. Immediately upon the
occurrence of a Change in Ownership and without any action on the part of the
Corporation or the stockholders, the Corporation shall be governed by Section 203
of Delaware Law.

ARTICLE 15
AMENDMENTS
Section 15.01. Prior to Change in Ownership. Prior to any Change in
Ownership, subject to Section 15.03, the Corporation reserves the right to amend
this Certificate of Incorporation in any manner permitted by Delaware Law, and all
rights and powers conferred upon stockholders, directors and officers herein are
granted subject to this reservation.
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Section 15.02. Upon Change in Ownership. Immediately upon the
occurrence of a Change in Ownership and without any action on the part of the
Corporation or the stockholders, but subject to Section 15.03, the Corporation
reserves the right to amend this Certificate of Incorporation in any manner
permitted by Delaware Law, and all rights and powers conferred upon stockholders,
directors and officers herein are granted subject to this reservation, provided that
the provisions set forth in Section 4.04(b), Section 4.04(c), Article 5, Article 6,
Article 7, Article 9, Article 10, Article 11, Article 12, Article 13, Article 14 and this
Article 15 may not be repealed or amended in any respect, and no other provision
may be adopted, amended or repealed which would have the effect of modifying or
permitting the circumvention of the provisions set forth in any of Section 4.04(b),
Section 4.04(c), Article 5, Article 6, Article 7, Article 9, Article 10, Article 11,
Article 12, Article 13, Article 14 or this Article 15, unless such action is approved
by the affirmative vote of the holders of not less than seventy percent (70%) of the
total voting power of all outstanding securities of the Corporation then entitled to
vote generally in the election of directors, voting together as a single class.
Section 15.03. Submissions of Proposed Amendments to Exchange Boards
and the Commission[TWELFTH. The Corporation reserves the right to amend this
Certificate of Incorporation, and to change or repeal any provision of this
Certificate of Incorporation, in the manner prescribed at the time by statute
(provided, however, that any such amendment, change or repeal must be first
approved by the Board of Directors), and all rights conferred upon stockholders in].
Notwithstanding any other provision of this Certificate of Incorporation[ are
granted subject to this reservation. For], for so long as the Corporation shall control,
directly or indirectly, an Exchange, before any amendment to or repeal of any
provision of this Certificate of Incorporation shall be effective, those changes shall
be submitted to the Board of Directors of such Exchange and if the same must be
filed with or filed with and approved by the Commission before the changes may be
effective, under Section 19 of the Act and the rules and regulations promulgated
thereunder by the Commission or otherwise, then the proposed changes to the
Certificate of Incorporation of this Corporation shall not be effective until filed
with or filed with and approved by the Commission, as the case may be.
[The] IN WITNESS WHEREOF, the undersigned has [caused]executed
this[ Amended and Restated] Certificate of Incorporation [to be
executed ]this _____ day of [May]__________, 2011.

