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To: CBOE, C2 and CBSX Trading Permit Holders
From: Legal and Regulatory Services Division

Re: Amendments to Rule 9.24 — Telephone Solicitat

Executive Summary

The Exchange proposed changes to CBOE Rule 9.2épffene Solicitation), which changes became
effective upon filing with the Securities and Exaga Commission (SEC).Chapter 9 of the C2 Rules
incorporates by reference Chapter IX of the CBOEeRuUs0 this rule also applies to C2 Trading Permit
Holders. The changes adopt provisions that arstantially similar to Federal Trade Commission (FTC
rules that prohibit deceptive and other abusiventalrketing acts or practices. These changes toECBO
Rule 9.24 will become operative on June 29, 2012.

The text of Rule 9.24, as amended, can be fourtdtpt//www.cboe.com/publish/RuleFilingsSEC/SR-
CBOE-2012-024.pdandhttp://www.c2exchange.com/publish/Rulefilings  C2/SBOE-2012-024.pdf

Questions regarding Rule 9.24 may be directed ® Regulatory Service Division’s Regulatory
Interpretations and Guidance team either by telephat (312) 786-8141 or by email at
Reglnterps@cboe.cqror to Andy Spiwak at 312-786-7483 spiwak@cboe.com

Background and Discussion

Rule 9.24 requires Trading Permit Holders to mamn&nd consult do-not-call lists, limit the hourk o
telephone solicitations and prohibit Trading Perhhittders from using deceptive and abusive acts and
practices in connection with telemarketing. TheCSfrected CBOE to adopt these telemarketing rinles
accordance with the Telemarketing Consumer Frauwll Aivuse Prevention Act of 1994 (Prevention
Act).? The Prevention Act requires the SEC to promulgatalirect any national securities exchange or
registered securities association to promulgatiesraubstantially similar to the FTC rules to phithi
deceptive and other abusive telemarketing actsractipes In 2011, SEC staff directed CBOE to

! See Securities Exchange Act Release No. 34-6@daéch 15, 2012), 77 FR 16574 (March 21,
2012) (SR-CBOE-2012-024) (Notice of Filing and Indiee Effectiveness of a Proposed Rule Change
Relating to Telemarketing Rules). The rule fililjso changes the name of Rule 9.24 to
“Telemarketing.”

2 15 U.S.C. 6101 — 6108.

3 15 U.S.C. 6102.



conduct a review of its telemarketing rule and ps®prule amendments that provide protections tieat a
in the SEC’s view, at least as strong as thoseiged\wby the FTC’s telemarketing rulés.

Rule 9.24 — Telemarketing

The amendments to Rule 9.24 adopt provisions tieagbstantially similar to the FTC rules that pinith
deceptive and other abusive telemarketing actsamtipes as described below.

Telemarketing Restrictions

Amended Rule 9.24(a) provides that no Trading Rarwider or associated person may make an outbound
telephone call to: (1) any person’s residence yatiare other than between 8 a.m. and 9 p.m. lac& &t the
called person’s locations; (2) any person thatiptesly has stated that he or she does not wiskcgiwe any
outbound telephone calls made by or on behalf ®fTitading Permit Holder; or (3) any person who has
registered his or her telephone number on the Fii@isnal do-not-call registry. The proposed change

is substantially similar to the FTC’s provisiongaeding abusive telemarketing acts or pracfices.

Amended Rule 9.24 (c) provides that these telentiakeestrictions do not apply to outbound telemhon
calls by a Trading Permit Holder or an associaedqgn if: (1) the Trading Permit Holder has receitreat
person’s express prior written consent; (2) thelifigiPermit Holder has an established businessareship
with the person; or (3) the person is a brokerealet.

New Rule 9.24(n)(1) defines “established businekionship” as a relationship between a TradingniRe
Holder and a person if (1) the person has madeaadial transaction or has a security position,oaey
balance, or account activity with the Trading Pérhblder or at a clearing firm that provides clagri
services to the Trading Permit Holder within therd@nths immediately preceding the date of an outthou
telephone call; (2) the Trading Permit Holder ie throker-dealer of record for an account of thesquer
within the 18 months immediately preceding the ddtan outbound telephone call; or (3) the persasm h
contacted the Trading Permit Holder to inquire akmyroduct or service offered by the Trading Permi
Holder within the three months immediately precgdime date of an outbound telephone call. A pé&son
established business relationship with a TradingnPeHolder does not extend to the Trading Permit
Holder’s affiliated entities unless the person wlorg¢asonably expect them to be included. Similaly
person’s established business relationship withragliig Permit Holder's affiliate does not extendthe
Trading Permit Holder unless the person would negisly expect the Trading Permit Holder to be inetiid

Caller Disclosures

Rule 9.24(b) provides that no Trading Permit Holdeassociated person make an outbound telephdine ca
without disclosing truthfully, promptly and in aedr and conspicuous manner to the called persotel)
identify of the caller and the TPH organization); {2 telephone number or address at which theraalhy

be contacted; and (3) that the purpose of theixadi solicit the purchase of securities or relatedvices.
The amended rule also provides that the telephomber provided may not be a 900 number or any other
number for which charges exceed local or long-desaransmission charges.

4 See Letter from Robert W. Cook, Director, Divisiof Trading and Markets, Securities and

Exchange Commission, to William J. Brodsky, Chammand Chief Executive Officer of CBOE
Holdings, Inc. (May 12, 2011).
° See 16 CFR 310.4(b)(2)(iii)(A) and (B) and (c).



Firm-Specific Do-Not-Call Lists

Amended Rule 9.24(d) provides that each TradinghnRéfolder making an outbound telephone call must
make and maintain a list of persons who requesttmoeceive further calls. Rule 9.24(d)(2) adopts
procedures that Trading Permit Holders must irtstito comply with the telemarketing restrictions aaller
disclosure requirements described above prior gaging in telemarketing. These procedures must thee
following minimum standards: (1) Trading Permit Higds must have a written policy for maintainingrthe
firm-specific do-not-call lists; (2) personnel eggd in any aspect of telemarketing must be inforaned
trained in the existence and use of the TradingWPétolder’s firm-specific do-not-call list; (3) & Trading
Permit Holder receives a request from a persortaogceive calls from that Trading Permit Holdée t
Trading Permit Holder must record the request dadepthe person’s name, if provided, and telephone
number on its firm-specific do-not-call list at ttime the request is mafé) Trading Permit Holders or
associated persons making an outbound telephohenaat make the caller disclosures described above;
(5) in the absence of a specific request by thegoeto the contrary, a person’s do-not-call requékapply

to the Trading Permit Holder making the call, aritl mot apply to affiliated entities unless the samer
reasonably would expect them to be included givenidentification of the call and the product being
advertised; and (6) a Trading Permit Holder malontbound telephone calls must maintain a recora of
person’s request not to receive further calls.lukion of the requirement to adopt these proceduilésot
create any new obligations on Trading Permit Haldas they are already subject to identical pronssi
under Federal Communication Commission (FCC) telketiag regulations.

Do-Not-Call Safe Harbors

New Rule 9.24(e) adopts two exceptions to the tafkating restriction that prohibits outbound telem
calls to persons on the FTC’s national do-not-oadjistry. First, a Trading Permit Holder or asate
person making outbound telephone calls will nofiigle for violating that restriction if: (1) therdding
Permit Holder has an established business relaijpmgth the called person; however, a person’siesgjto
be placed on the Trading Permit Holder’s firm-sfieao-not-call list terminates this establishedibass
relationship exception; (2) the Trading Permit Hwoltas obtained the person’s prior express writheisent;
or (3) the Trading Permit Holder or associated germaking the call has a personal relationship thith
called person.

Second, a Trading Permit Holder or associated persking outbound telephone calls will not be kefalr
violating the national do-not-call registry redion if the Trading Permit Holder or associatedspar
demonstrates that the violation is the result ofmmor and that as part of the Trading Permit Hidd®utine
business practice: (1) the Trading Permit Holdes éstablished and implemented written procedures to
comply with the telemarketing restrictions and eraltlisclosure requirements described above; (2) the
Trading Permit Holder has trained its personnell any entity assisting in its compliance, in these
procedures; (3) the Trading Permit Holder has raaiatl and recorded a firm-specific do-not-call istd

(4) the Trading Permit Holder uses a process tegpteoutbound telephone calls to any telephone eruimiy

the Trading Permit Holder’s firm-specific do-notidést or the national do-not-call registry, empiog a
version of the national do-not-call registry obg&alrfrom the FTC no more than 31 days prior to tite dny

call is made, and maintains records documentirsgfucess.

6 Trading Permit Holders must honor a person’s oigeall request within a reasonable time from

the date the request is made, which may not exgeetdys from the date of the request. If thesaasis

are recorded or maintained by a party other tharfthding Permit Holder on whose behalf the outlloun
telephone call is made, the Trading Permit Holdemtose behalf the outbound telephone call is made
will still be liable for any failures to honor thi®-not-call request.

! See 47 CFR 64.1200(d).



These safe harbors are substantially similar td~ih€@’'s exceptions to the prohibition on making auwihd
telephone calls to persons on the FTC’s nationalatecall registry’

Wireless Communications

New Rule 9.24(f) clarifies that the applicationtbE telemarketing rule also applies to Trading Perm
Holders and associated persons making outbounghit@be calls to wireless telephone numbers.

Outsourcing Telemarketing

New Rule 9.24(g) states that if a Trading Permitddp uses another entity to perform telemarketing
services on its behalf, the firm remains respoeditt ensuring compliance with all provisions cameal

in the rule. Rule 9.24(f) clarifies that the entdr person that performs telemarketing serviceshen
Trading Permit Holder’s behalf must be appropriatepistered or licensed, where required.

Billing Information

Amended Rule 9.24(h) requires, for any telemarkgtiansaction, a Trading Permit Holder or assodiate
person to obtain the express informed consentefp#rson to be charged and to be charged using the
identified account. If the telemarketing transatinvolves pre-acquired account information aricba-
to-pay conversion feature, a Trading Permit Holderassociated person must: (1) obtain from the
customer, at a minimum, the last four digits of #oeount number to be charged; (2) obtain from the
customer an express agreement to be charged deddwarged using the identified account number; and
(3) make and maintain an audio recording of thdrerntlemarketing transaction. For any other
telemarketing transaction involving pre-acquirecccamt information, a Trading Permit Holder or
associated person must: (1) identify the accoubetaharged with sufficient specificity for the tarser

to understand what account will be charged; an@lf23in from the customer an express agreemerd to b
charged and to be charged using the identifiedwadcoumber. The rule is substantially similar he t
FTC'’s provision regarding the submission of billinformation?

Caller Identification Information

New Rule 9.24(i) includes caller identification anfnation provisions that provide that Trading Pérmi
Holders engaging in telemarketing must transmitecaldentification information and are explicitly
prohibited from blocking caller identification infmation. The telephone number provided must permit
any person to make a do-not-call request duringnabrbusiness hours. Inclusion of these caller
identification information provisions in the newleudoes not create any new obligations on Trading
Permit Holders as they are already subject to idainprovisions under FCC regulatiots.

Unencrypted Consumer Account Numbers

New Rule 9.24(j) prohibits a Trading Permit Holderassociated person from disclosing or receiviog,
consideration, unencrypted consumer account numfograise in telemarketing. The provision is
substantially similar to the FTC's provision regagl unencrypted consumer account numbers.

See 16 CFR 310.4(b)(1)(ii))(B) and 16 CFR 310@&b
o See 16 CFR 310.4(a)(7); see also Federal Tradar@sion, Telemarketing Sales Rule, 68 FR
4580 (January 29, 2003) at 4616.
10 See 47 CFR 64.1601.
1 See 16 CFR 310.4(a)(6); see also Federal Tradar@sion, Telemarketing Sales Rule, 68 FR
4580 (January 29, 2003) at 4615.



Additionally, the provision defines “unencrypted aot only complete, visible account numbers, wireth
provided in lists or singly, but also encryptedommiation with a key to its decryption. The defimit is
substantially similar to the view taken by the FfC.

Abandoned Calls

New Rule 9.24(k) prohibits a Trading Permit Holdermssociated person from abandoning any outbound
telemarketing call. The abandoned calls prohibitosubject to a “safe harbor” under paragrap(2jk)
which provides that a Trading Permit Holder or aststed person will not be liable for violating the
prohibition on abandoning outbound telephone cifill§1) the Trading Permit Holder or associated
person employs technology that ensures abandorohet more than three percent of all calls answered
by a person, measured over the duration of a sicajleng campaign, if less than 30 days, or sepérat
over each successive 30-day period or portion tfidhat the campaign continues; (2) the Tradingriter
Holder or associated person, for each telemarkettigplaced, allows the telephone to ring foreatst 15
seconds or four rings before disconnecting an waaresi call; (3) whenever a Trading Permit Holder or
associated person is not available to speak wihptrson answering the telemarketing call withio tw
seconds after the person’s completed greetingTthding Permit Holder or associated person promptly
plays a recorded message stating the name ancheelepnumber of the Trading Permit Holder or
associated person on whose behalf the call waggiland (4) the Trading Permit Holder retains résor
establishing compliance with the “safe harbor.”eThle is substantially similar to the FTC’s prooiss
regarding abandoned calfs.

Prerecorded Messages

New Rule 9.24(l) prohibits a Trading Permit Holderassociated person from initiating any outbound

telemarketing call that delivers a prerecorded agssvithout a person’s express written agreement to
receive such calls. The rule also requires tHagtrarecorded telemarketing calls provide specibgt

out mechanisms so that a person can opt out ofefutalls. The prohibition does not apply to a

prerecorded message permitted for compliance whiéh“safe harbor” for abandoned calls described
above. The rule is substantially similar to theOFTprovisions regarding prerecorded messaes.

Credit Card Laundering

New Rule 9.24(m) prohibits credit card launderitigs practice of depositing into the credit cardesysa
sales draft that is not the result of a credit ¢eadsaction between the cardholder and the Tra@argit
Holder. Except as expressly permitted by the apple credit card system, the rule prohibits a ifigd
Permit Holder or associated person from: (1) préxsgrio or depositing into, the credit card systiem
payment, a credit card sales draft generated ksleanairketing transaction that is not the resulaof
telemarketing credit card transaction between thedlwlder and the Trading Permit Holder; (2)
employing, soliciting, or otherwise causing a merth or an employee, representative or agent of the
merchant, to present to or to deposit into theitreard system for payment, a credit card saleft dra
generated by a telemarketing transaction that igheresult of a telemarketing credit card tratisac
between the cardholder and the merchant; or (Zimhg access to the credit card system throughiske

of a business relationship or an affiliation withmeerchant, when the access is not authorized by the

12 See Federal Trade Commission, Telemarketing Slds, 68 FR 4580 (January 29, 2003) at
4616.

13 See 16 CFR 310.4(b)(1)(iv);_see also 16 CFR 3mbl4); and Federal Trade Commission,
Telemarketing Sales Rule, 68 FR 4580 (January @¥3)at 4641.

14 See 16 CFR 310.4(b)(1)(v); see also Federal TGmamission, Telemarketing Sales Rule, 73
FR 51164 (August 29, 2008).



merchant agreement or the applicable credit castesy The rule is substantially similar to the FIC
provisions regarding credit card laundering.

Definitions

New Rule 9.24(n) adopts definitions that are sufiitty similar to the FTC’s definition¥. The rule
adopts substantially similar definitions of “acagrif’ “billing information,” “caller identificationservice,”
“cardholder,” “charitable contribution,” “credit,"credit card,” “credit card sales draft,” “credituc
system,” “customer,” “donor,” “established businesktionship,” “free-to-pay conversion,” “merchgnt
“merchant agreement,” “outbound telephone call,’er§on,” “pre-acquired account information,”
“telemarketer,” and “telemarketing.”
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State and Federal Laws

Amended Rule 9.24, Interpretation and Policy .Ominels Trading Permit Holders and associated
persons that engage in telemarketing that they alswsubject to the requirements of relevant state
federal laws and rules, including the Preventiort, Ake Telephone Consumer Protection Act of
1991% and the rules of the FCC relating to telemarketprgctices and the rights of telephone
consumers®

15 See 16 CFR 310.3(c); see also Federal Trade Cssiunj Telemarketing Sales Rule, 60 FR
43842 (August 23, 1995) at 43852.

16 See 16 CFR 310.2; see also Federal Trade ConomjsEelemarketing Sales Rule, 60 FR 43842
(August 23, 1995) at 43843; and Federal Trade Casion, Telemarketing Sales Rule, 68 FR 4580
(January 29, 2003) at 4587.

v See 47 U.S.C. 227.

18 See 47 CFR 64.1200.



